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A.R. Miller, t{. t'!aurice,' T. Riley. .

I

I

I

I

I



REPORT OF .I:{E I.TORTHEzu{ TtrPS].TOR'Y LAI'¡ REVIËI^T COMMITTEE

RELATING TO THE L.À.WS AIIE'ECT TI'IG E¡;CROAC:iI4.5I'TTS ON L\¡{D IN T}ÍE

NORTIIARN ÎERRIÎORY

To: The Honourable P-À.8. Everingham,

Attorney-General for the NOrthern Territory of AustraLia.

Sir,

¡.t a meet-i-ng of the Committee helçl 25th September L979

Dean Mild,ren Esq., drew t,o lhe Meeting's attention the fact
that the Territory lacked legislatj-on dealing rvith the proble¡ns

raisecl by Encroachnents - a maiter dealt with by statutory
provision in Èi:e States and in New Zealand'

A survey of comparative legislation has been conducted, and a

restricted Discussion Paper commented upon by l4r. A.J'N' OrConnor

Registrar-General and. Irlr. P.G. îIelIs, SurveyOr-General as welrl

as by representatives of the Larv Socj.ety of Èhe Northern

Territory. T,he Con¡r,iLtee is ir.debted to lhe commentators fot
their construcbive comments ancl specialised assistance'

Because the law relating to Real Property generally is to be

reviewed this appears to the comrnittee to be an ideal
Èime to consider in some detail the rationalisation of this smal]

btrt basic area of law. Moves to modernize and simplify Property

Law generally encourage moves to clarify associated areas of t'he

law; anC where such an area includes a rnatter going to
ind.efeasibility of title, ti:en we'submit that matter ciemands

attention.

V/e have considered the problem and concluqe t'hat the Committee

should support, Iegislation rvhich permits ready resoiution
of problems of encroach¡nent (including "contiguous" and

,,:to¡1-contiguous" encroachnents). Further, .it Seelns to us

that the Supreme Ccurt -i-s the appropriate forun for decirling

an issue fundamen*-al io inoefea-cjbilìty of title. It rnay Ì:e

argued that a lov;er cor:rl-,-¡:l €1'3n clt T:'j-buial couLd dcal wit'h

natters r.¿here the extent C,f t-r-¡.1 ¿\rl(llolr-.r¡nent or the.value OE

tiie l-anC nigl:t be co:1-eid,ere{ cì.'-' rr,j-:rinj-s - but i.f a disi>ilt':
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relat,es to title it is suggested tltaÈ it rvould be inappropriate
to provide for alterations t,o '¡e ¡nade to titles other than by
order of the Supreme Cour'.. If a disput,e is so taken to
Court clearly the parties do not regard it as Qggi!-igb.!
The Conunj.ttee and the Registrar-General support separate
legislaÈion rather than waiting tc incorporate appropriate
legisJation in a proposed review of the Real Pr rty Act.

1. The Practical Issues
1.r In all of the Australasian Legislation "encroachment',

means encroachmenl by a building, and includes
encroact¡.ment by intrusion of any part in or upon
the soil. The rvords used are identical in
South Austral,ia, Western Australia, Queensland and
New South 9.tales, and appear Èo be wide enough t,o
catch boÈh part,ial encroacÌrmenÈ and total
encroachment as reqards an adioininq lot - however
the legislaÈion generally wiLh the exceptio¡r of the.
New Zealand Legislaticn and Division 2 of the
Vfestern Austra.r ian Act does not appear to be ciesigned
Èo exten¿ þqrronC encroachments occurriñg other than
as betrçe/r'n ù()n+-i3r:ous pieces of land. In the latter-
jurisdictions encroachmenÈ t,hrough mistake of t,i.tle,
v¿ithout limit,aiion as to cont,igruity, is in force.

2 It is suggested that legislaticn v¿hich follows the
rvider path.s of the Western Ãu-stralian'and bTew Zealand
provisions shouid be introduced in the Territory and
iÈ is further suggested'that such j-egis]ation should
deal with the si.'t-úâtion rvhich arises when a house
is mista)<enl1' built cn the \vrong piece of land as
welJ- as that involvir:g "contiguous encrcacl'^in3nt".
l4odern building processes beinE what they are,
pre-built, demountable or transportabLe ho¡nes or
buildings rnay v.'el'l simp'ly be delivered to the rvrong
piece of land a.nci affixed tÌrereto in a matter of ìrours
a situation not envisaged by early legislaticn.

. FurtÌ:er, mod,ern large-sca1e subclivisicnal techni-ques
incorpcre';l::rq f ne "sc'orclred e¿rth approach'1 v.'hereby
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it. is hard physically to distinguish one lot from
ctnother lend. thernse.Lves Èo the making of errors as

to which lot is which on the ground.

Lecrislative Provisions in South Australia, Western
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es and New Zealand

2.L South Australia
The Leg islaÈion consists of the Encroac hments Act L944
being "an Act to provide for the adjustment of
bcundaries where buildings or walls encroach on

adjoining land; to facilitate the determination
of boundaries and for purposes connected therewith. "

The more important definit,ions are:-
"adjacent owner'r - owner of lanC over which an
encroacÌ¡.menÈ extends.

"building" substantial building of a permanent
character and incr,rding a wall.

"encroachment" - means encroachment by a building, and
includes encroachment by overhang of any þart as
welL as encroachment by intrusion of any part in or
upon the soiI.

"o\^ner" - means any person entitled to an estate .of

freehold in possession;
.(a) whether in fee símple or for life or othertvise,
(b) whether at law or at equity,
(c) whether absolutely or by.way of mortgage and

includes the mortgagee under a registered
mortgage of rfreehold estate in possession in
land under the ReaL Propertv Act, 1886 to 1939.

"Èhe Lancl and Valuation Court" - mearìs the Land and
valuation Courr-- constituted under the -Suprelrle cer¿¡! Ac.!,

1935 to 1969.

The South Australian Act makes provision for either an

adjacent owner or an encroaching ovrner to apply to
the Court for relief and the payment of compensatj-on
to the adjacent cwner, the conveyance transfer-or lease

I
I

I.
a

l

l

!

L



)

of the subject land to the encroaching crrn' : rr thr:

grant to him of any estate or interest the:.:-n or
any easement right or privilege in relatio::
thereto, or the removal of the encroachment. The

Court also has power to grant or refuse relief
sought or any parÈ thereof as it deems prcFsr in the
circumstances of the case. In the exercise of the
Court's discretion iÈ may consider:

(a) the fact that the application is maie by the
adjacent owner or by Èhe encroaching owner as

the case maY be,
(b) the situaiion and value of the subje'ct land

and the nature and extent of the encroachment,

. (c) ttre character of the encroaching building and

the purposes fór which it may be used,
(d) the loss and damage which has been or will be

incurred by the adjacent, ov,ner,
(e) the loss and damage which would be incurred by'

the encroaching owner if he r^tere required Èo

remove the encroachment and,
(f) the circumstances in which the enàroachment was

' made.

The provisions aPply to encroachment made either before
or after Èhe commencement of the Act.

Section 5 provides that the mininum compensation to be

paid to the adjacent owner in respect of any conveyance
(etc.) shalL , íf the enctroaching oltrner satisfies the
Court that the enclcachment was not intentional and

d.id not arise from any negligence, be the uninprorzed

capital value of the subject lanC and in å;..V other
case three times such uniä,proved capital r,'= Iue . f n

d.et,erm.ining whether the compensation shall exceed the
minimun and if so by rvhat amount the court .shall have

regard. to the value whether improved or unimproved

of the subject land of the adjacent owner, the loss
or Camage which has been or wilJ. be incurred by the
àdjacent owner through the encroactrment ar.-l through
the orders proposed -"o be made in far¡our oi the
encroaching o',*rrer and the c!rcur,sta:lces i:: r.'l:icll i:''--

encroacin:'nt \"'âs Iìãrìê .
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Section6makesprovisionf.-rtheorderforpalmentof
compensaÈj-on to be registerc-i in the Land litles office

or the General Registry office in such manner as the

Registrar-General determines and upon registration
operates as a charge on the land having priority as

if iÈ were a mortgage regis:ered at the time when the

order is registered-

section 7 gives the court drscretion t,o determine by

whom and in what proportions the compensation is to

be paid in the first instance and is Èo be borne

ultimately and to whom and, on what terms any lransfer
orgrantetc.ofthesubjectlandistobemade.

sectj.on 9 gives the court power to make a vestj.ng

order witfr respect to the subject' land'

section Io makes provision fot application to Èire

court for determination under the Act of the true
boundary (whether before or after the erection of
buildinqs).

section 11 gives the court power to .exercise any of

the powers conferred by the Act and may order a stay

of proceedings on terms. The court ( including t'he

supreme court) may grant an injunction on such t,erms

as it may deem proper restraining proceedings'

section 12 makes provision for the service of notice

of applications onãny persons interested and joinder

of parties.

)) l^iesÈern Australia
The Legislation .is contaj-ned in Part XI of the

Prooertv Law Act, 1974 and Division I follows alrnost

preciser y the provisions of the south Australian Act.

ft does however include (P::operty Law Act section I94)

a provision rel-ating to award by the Court as to

pai,ment of ccsts (to be ta:<e'J as between solicitor
anci client or otherwise) e--:. and may take into
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considcrati-:ì rny offer of settlenent made by

either part. -: . Division 2 nakes additional provision
(sections L':3 to 198 inclusive) for relief in cases

of improvemcnts made under mistake of t'itle, and

allows a person making a lasting improvement on land
owned by anc¿her in a genuine but mist'aken belief
that: -

(a) such land is his proPertY or,
(b) such land is the property of a person on whose

behalf the improveirent is made or intended to
be made may make application to the Court for
relief.

The Court has pcwer Èo make orders, for example,

vesting the whole or part of the land on which the.

improvemént or part thereof has been made in a

person specified in the order with or without any

surrounding or contiguous oi other land, or of
ordering the removal of the improvement or of
ordering compensation. The Division particularly
provides machinery to give effect to the declaration
or order of the CourÈ on the Register and includes
powers to order-production of title deeds or other
instruments and to direct surveys to be made and

plans of surveys to be prepared. the provisions of
both Divisions apply notwiÈhstanding the provisions
of any other Act. The "applicaÈion" provisions in
Division 2 appear to extend "mistake" (within the
confines of the Act) to other exceptions to the
indefeasibility of' registered title.

3 Quee-rsland
The Legislation is contained in the Encroachment of
Buildings Act, 1955 - being "an Act for the Adjustment
of Boundaries where Buildings Encroach on Adjoining Land;

to Facilitate the Determination of Boundaries - - . "
The Legisla--ion is very similar to the South Aust¡alian
Legislation except that matters are heard (pursuant

to section if ) in the Supreme Ccurt on app'Iicatiorl
by originaE:-ng sìtrrilnons, and s'ection J-4 provides in

I
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essence that all Rul-es of court, ani the practice
and procedure of the court shall, tr.o lLhe extent that
they are applicable, aPPIy to proceedings under the

Act.

2.4 New South I^¡ les
Encroachment of Bui.l-dinq Act, L922 "an Act to ,
make the provision for the adjustment of boundaries I
wtrere buildings encroach on adjoining land; to facilitate
the determination of boundaries; and for Purposes I
connected therewith". The Act is similar to the
South Australian and eueensland Legi 5lation except it 

fcontains slightly different provisions relat'ing to
regisÈration of orders of the Court insofar as such 

i
orders may affect:- ¡--

(a) land under the provision.: of Èhe @r
and,

(b) land not under Lhe provisions of such Act -

the difference appears to lie more as a result of
the early origins of the Act and t'he ,greater
possibility (aÈ the time it was passed) of land not

under the provisions of the Beal Prooertv Act being

involved.

2.5 New Zealand
The LegislaÈion is contained in ihe P::opertv Law Agt,

L952. Section 129 of that, Act ves'Ls in the

l'lagistrat,esr Courts similar' pcwers to those

variously vested.in the Land ValuaÈion couri or the

Supreme Court as the case may be in Australia'
Provision is reserved for any party as of righÈ to
have the act.ion or proceeding transferred to the

Supreme Court (in aCdition to any right of appeal

that, might otherv¡ise I ie in that .Court)'
' An articl-e by Mr. E.K. Phll-lips (forrner Regist'rar-GeneraÌ

of Land. New Zealand.) (f964) N-z- L.J. i-3 reads in part:

"... (ttre provisions of ) section I29 of the
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Prooer tv Law Act
grant special relief in cases of e.-.c::oachnent, cr're

si':st:ntiall-y redrar"'n by secticn 5 of the

, L952, r¿hj.cir gives the Coul-t power to



2.6 New

ProÞertv Lar.¡ Ame ncl.me nt -Act L957 and in its Present

forrn (tfre sect'ion) appears to be working satisfactor ilv
givingad'joiningowfìerstheopportunityofdetermining
their rights. The Court mâ!, in the case of misÈake

and. where iÈ ccnsiders it jusÈ and equitable' make

an order vesÈing property, or create an easement

over it, subject to such terms and conditions as the

Court deems fit-

TheLegislalureobviouslyhadincontemplationthe
usuaL sense of Ehe word "encroachment" as that which

exists where a building is inad,vert,entJ-y placed partly

over the boundary of an adjoining land and sect'ion L29

is drarvn solely towards rectifying such a pcsition'

Subsequently the position was raised wit'h the Law

Revision committee where a house or other building is

mistakenly erected rvt¡clly on the wrong property'

Strouds Jud,icial Diclicnary gives a definition of

encroachment as: "an unlawfuL gaining upon the right

ofpossessionofanotherman',and'intheseÈerrnsÈhe
useofsectionl2gcould'havebeencontemplatedeven
wherethebuildingerectedwastotally.onthewrong
property. The phraseotogy of the section \^ras ' however

against this concept, and' the Law Revision Commit'tee

recoiltmended, that' a separate section be passed to' meet

the position.

Zealand - Defini tion of 1and affected

l

Section 3 of the P La Arnen nÈ Ac l_963

accordingly provided' for a new section 1294 to l:e

added to the prinfipal Act. section L29A provides

that where a build'ing has been erected on the wro:lg

piece of land because cf a mistake as to any bounoary

or as to the identity of the land, any person who

has or had any interest or estate in the land upcn

which the house should' have beeri built ' or any person

in possession of the building or having any estate or

interest in the land wrongly built upon or allyone

cJ-aiming to be entitled to any benefit under any

ins'c.rument affecting either piece of Ia¡rd or any

local au:hor:ity concel:ned r"ray a!)ply to the Suc'le-ne Cc:-ir'- 
'



r
eitlier in an action already initiated 'or by an

originaÈing application, fox an order under the

secÈion.

. fire section ( I29A) is a long one but l¡asically oriente"d

t,owards the philosophy of the other J-egislation -
i.e. the provision of a statutory basis for relief
ì.n very wide Èerms to be available to enable resoLution
in as just and equitable a maniìer as is possible
under the circumstances practical difficutt'ies
arising out of mistake.
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Y F RECOIvlltlEliD IONS

The CorniniÈtee recommends that -
(a) legislation be enacÈed in Èhe Territory to provide

for relief in cases where:
(i) buildings or other improvements encroach on

- or over adjoining landi
(ii)buildingsorotherimprovementsareerected

cr partly erected on lhe wrong piece of

Iandwhetherbymistake.astoboundariesor
as to the idgntitY of the land'

the statut'ory relief so made available should be in

strchtermsaswillenabletheresolution,inasjust.
and equitable a manner as is possible, of practical difficult'ies

arising out of all forms of encroachment'

the Suprenne Court of Èhe No::thern Territory should be named

as the proper forum for the cletermination of issues

arising out of encroachmeni'

the legislaÈion should encomPass alt land in the

Territory rvher--her such land has been brought under the

provisions of the Real Property Act or not,' and should

apply notwithstanding any provisions as to limitaÈion of

action

the legislation should bind the crown, and strould aPply

inrespectofencroachmentsmadeeitherbeforeorafter
the coÍlnencement of the tegislation'

the court should. have powers- to make orders with respect

to:
(i) payrnent ef compensatj-on to the owner affected

bY the encroacLunent;
(ii) the preparation of such plans and the execution

of such documents as may be necessary Èo give

effect to any cletermination of the Court;

( iii ) th.e removal of the encroach'ment '

the Court be given discretionary powers to take into

account aLt rereva¡¡t facts includ.ing the prior ccnduct

or- the part:es :r:elating to i:he case when determiningi:
I i \ q'ch order, if eny ' as it sees f it to nake
i¡/

(b)

. (c)

(d)

(e)

(f)

(q)



pursuant to the powers set ::crth in
sub-paragraph (f) supra;

' (ii) any order as to payment of costs charges
and :>çenses as it may deem just;

(iij-) the exercise by i.È or any o':her and furl'.her
ancillary powers and procei'-:res as may be
necessary Eo determine the issue in as just
a:rd equitable manner as may be.

(h) enabling prorrisions be includecl in the J.egislat,ion to
provide for registratj-c.-r ãf orders and documenr-s made an.l,

exe:r'.ted pursuant to the legislation anC notv¿ithstanding
the prcv isi::ns of Lhe Real Propertv Act.

(i) the prevention of the bringing of claims against Èhe

Assurance Fund and any employee (acting bona fide and
whether ex officio or in oersonam ) of any Government
Department or l4unicipal authority service arising out
of any loss cLaimed to be suffered by the owner of any
Iand the subject, of any action under the Act.
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