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LEGISLÀTION IN THE TER,RITORS

To: The Honourable P.A.E. Everingham,
Àttorney-General for the Northern TerrÍtor7 of Àustralia

Dear llr Àttorney,

this Committee has conduct,ed an examination of the
existing raw and that progosed in the TerriÈory, the laws
of the states, and of certain other jurisdicÈions. rË has
had the benefiÈ of papers prepared by individuar members,
and one prepared by the Departnent of Law. tfe now report
and recommend as follor¿s:-

there are significant differences (basic and proceCural)
to be found in this Èype of legislation throughout
Australia. The presenÈ Northern Territory legislaÈion
gtas enacted approximaÈely five !¡ears ago and Èhe number
of claims has been li¡niced, probably because the ciËizen
so injured selcom has Èlre supporÈ or advice of a soliciÈor,
union or'employer. Generally he or she finds hinrself
or hersãlf basically ignored, after giving evidence, and,

seldom is advised to pursue a claim.

This Commiitee has consiCered criminal injuri=s teglsla'-ion
in the SÈates and notes diifering approaches ;c natÈe=s
many of rr¡hich are essentially goliti'cal. It, is not
therer-ore proposed to deal with the legislat,ion of o'ther
jurisdictions in this report. ?articurars ar= available
if requi.red.
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3 The Committee has considered r::::.=anCa',-ions of ..-he

-\ustralian Law Reform Conrnissici i'¡ir¡ci'¡ break nuch ne'',r

grouird. 9¡hile there are strong argumenÈs for a liberal
approach to compensating victins oÊ, cri¡ne, the wiCe

benefits envisaged in some sugç:s=ions fcr example extendinE

. an "offence" to include a "tortious act,") -
would inevitably increase Gove::nent, con¡¡rittmenÈs to
an extent which encroaciied .upon Commonwealth responsibillties
to tt¡edisabled or incapaciÈatei. !.lheÈher or not such a
wide'cover is feasible is a quesÈion of a political and
f inancial nature, a quest,ion f or national debat,e. The

need for restitution (in various forns) is becoming
j¡rcreasingly apparent, as is rehabilitaLion of those
convicted of crimes.

The CommitÈee recognises that tl¡ere are financial
constraint,s upon any scheme f or compensation. å
prirne object should be to encourage simplicity and
expedition, to enable a victim of cri¡ne who has a remed¡
to bring it, to sj:nple and. speecly finalisation. lle
therefore set out, our recommenCaE,ions.

RECOI,ÊIENDAITONS

a) Sirnplicity and expedition of ramedy are of paramounÈ

importance.

b) The establishment of a sgecial iribunal is not sur-corteC,
mainly because a suitable fo:r¡m already exists, and a

further aci¡ninistra'-ive striLrcture would be an expensive
anC unnecessary complication.
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c) A Local Court presided over by a single magistrai,e
shoulC have jurisCiction (inclr:i{ng Þowers in respect of
conternpt of court) to entertain :Il clairns under Èhe

legislation. The åpplicant sho':ilquantify tire anount
claimed in his application.
There shot¡ldbe a general right c2 :cgeal from decisions
of the cour'. under the Local Cc:;'-s .+-ct.

/',
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e)

f)

e)

h)

i)

j)

k)

r)

3

Thereshouli.:aali¡nitontoi¿lbenefiis.oayableundar
tlre tegislaÈ:on inclusive of comPen.sation fot injurl" r.

loss of wages and exPenses ' The maxi¡num award shoulC

be sr:bstanti:'.Lly more than the present lirnit and if

possible it :]rould incorporate a rational and readil.y

ascertaina.bl: factor for inflat,ion. The com¡nit'tee coes

not suggest any particular timit buÈ is prepared t'o nake

å recollrriendatíon LE thought' aPgrogriate' In t'he case of

injury causeé by several joint offenders ÈhaÈ sÉnr should

remain as the total amount payable, the offenders to be

jointlyandseverallyliable.SeveralPersonsinjured
by one offender slprrld each be enÈit,led to the full

benefiÈ of the Act-

Access Èo Èhe court must be as simple as Possible' The

conrnittee recofnrnencls simgle rules setting out, the form

of application specifying points of' claim and loss '
The respondent, will have a right to file a reply raising,

if applicable, the behaviour of the vict,im insof ar as ic

af'fects anY claim

The init,ial. application should be serred on the Cro'¡n '

Then¡lesshouldprovideforprompthearingandt,or
inÈerlocuÈory steps (garticulars, interrogatories,
discovery and, nredical examinations) to be availabLe only

with leave. They should provide ior t,he use of aff idavit'

evidenc.e, includinq medical eviience and reports'

Applications should not be inccrioraÈed !n the genera!

listings but shor.¡Jd comprlse a seoerate list, which Èhe

court sirall deal with prornptly and regularly '

There should be Power to close the court'

The Local Court ccst schedules should aPPly'

The convicticn of an ofiender sl:ould not be the critarion
oî. ent,itlement Co comPensat'ion; it shoulC be t53

commission ci a cri.ninal act. The Gove;nnent shculd be

the grime sc.r:ce o¡ relieÍ with 3 righc of subr'caa*-icn

fror.r the wr:::;âoe; ii !åcnr-iii:i =.nd ar"ilai:le. î:= Crcisn

may join th: oiÍ=:d=r i:: --h3 ap?]-i:e::cn Íc: C:-.i.:i..Ê3:i::ì,
Ã^ -: . -in or¿e= t3
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m)

n,)

o)

p)

q)

r)

s)

--)

Benef it's shoulci e:<tend to CeE:ei:'ien-'s of victins (as

define<iintheSou-.hAustsralianÀc..);wherenecessar.r
the assessed comPensaÈion t'o be ap'9or+-!oned as the

court thinks fic'

Compensation award'ed to infanÈs shoulcl be invested

with the R¡btic Tnrstee until majority'

tie onus of proof of criminal acÈ, injury and loss shourd be

upon t'he applicant' and' ic shorrld be the civil onus '

Provisiontobe¡nadeforcertificatesofconvictionas
proof oÉ a crirninal act accord'ing t'o the tenor of such

certif icat'es with further provision Èhat the court may

require a transcrigt oí evidence where one exists and

may. draw such conclusions and' facts therefrom as it' sees

Ê¿L

Anapplicantwhohasreceived,benefitsundertheAct,may
pursue a claim for damages against Èhe offender but

allcwance ¡m¡st' be made for comPensation recovered'

À11 actions brought under this Act to úe ¡rooght within

twelve. months 
'of injury or within iwelve monÈhs of

convic+-ion of of f ender whichever shall last occur '

,,Injury,.toincludePhysicalormentalinjury,PregnanC!l
nental shock and' nervous; shock' The word "injury" may

alsoincludePi.Iysicalindecencyorsesualpenetration
despite.thefactnoinmediateghy.sicalinjr:ryisthen

' caused.

ThePersonwhohaË.corrrnit,t'ed,acri¡ninalactgivingrise
t'o a payment of comPensation whether or not convicted

shanld,beliablecoreimbursetjlecroç.n.lheamountgaid
by the Crown under the leqislation may be recovered by

icaSasimpledebtd'ue;and't'hed'efencantiilayraisesuch
êefences as may be aPProPriat'e if he çvas not served with

the proceedings' (See ( f) ) ' the tiability t'o the

Crown by joint olfend'ers sirall be joint and several'
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u)

v)

w)

x)

DÀTED ThE

A gerson who lawfully cones to the aid of a:::ne=' Èhe

victim of an offence, and who theraby suffe:s injuq¡
should be regarded as a victim of the offence

for the purpose of the legislation

The 
-decision whether compensation shall be ordered

should. remain discretionarl" âS should the quantum

qf the assessmenÈ. The present clause 4 o''. ihe Act,
which enables the court to consider the behaviour of
the clainant, should be reÈained. No punitive or

exernplary awards should be made but the cou:t in
assessing damages shall be entitled to ta.ke into
account, any humiliation or embarrassmen! suffered by

)
the appllcanÈ.

Injuries caused by offenders arising out of Èhe use of

mOtor vehicles shculd not be colnpensable'unCer Èlre AC-'

unless !þe court, is satisfied that, the aPPticanÈ will
not be able to recover damages or any other comPensation

pursuant Èo the laws of the Territory'

The Act should, apply only to injuries suffered wiÈhin

t,he TerriÈory'or its t,erritorial waters save where the

applicant, has been criminatly removed from Che TerritorT'

M

l
.l

I

l
l

l
l
I

l
J

I

I
I

day of 19S 1 .

I '--'t
.'Chairna:.

J"C
Exe:u¡- ive i!:r.li¡er


