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I P.E. .:: Àì]D P.ECO!4.:'1:ì:D.\TION OF T¡IE NORT¡IER'I'¡ IERF.ITORY LÃ'If

REïIE¡{ COI'IIIITTEE - .R,EL.å,TING TO DEFENDÀI¡TS COSÎS IN'

SU: :.:.ì,R,Y PROCEED INGS

The Honourable P.À.E. Everinqham,
I

Attorney-General for the Northern Territory of Australia.

Si:,

This Committee has examined the existing lar'¡s of the

Territory and concluded iÈ should report. to you'that iÈ has

found a need for legislation Èo provide for the payment of
ccsts Èo defendants in certain criminal cases
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Such costs may in some circumstances be paid under exis.ting
Iaw, but there is a need to clarify and codify .uhe position
and an Act to deal with costs in cri¡ninal proceedings is
required. An importanÈ problem this. Act can eliminat'e,
is the present position whereby a defendanÈ who obtains
costs against a public officer who conducts a Prosecution
on behalf of the Cro.w4 or'a municipality, may levy
execuÈion against that officer Personally. this is a

highty undesirable situaÈion, even if in practice it'
is unlikelY to arise.

Thå appropriate Territory enactment. should, we suggest,

contain provisions as set out'hereafter; these reflect,
in the main, provisions drawn from Tasmanian and f^¡esCern

Australian legislation

The Act should bind the Crown, it.s instrument,alit'ies and

certain statutory authorities including munici.oalities.

Costs recoverabLe under the provisions of the Açt should

ncE incluCe exÐenses incurred.by the lerritory,
c::.Jrcnr..aei-,h o: b1'a legal aiê o=ga:ìisa'-ion cn be:.eli c2
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7.

I

9

the defendant --o the ei:ient t,hat they are not payable
or repayable by the de:endant, save where the court
determines there are special circumstances just,ifying
palmenÈ

the- proceedings to be covered by the Act shalt be
proceedings in any "court" as defined by the
fnterpretation Act.

The legislation should, apply to criminal iroceedings
brought by a public officer against a defendant the
term "public officer" to be ddfined. to include a

Minister of the Crown, a person employed in the public
Service of the TerriÈoEyr--Crowï Prosecutor for the
Territory, member. of the Police Force of the Territory,
a legal practitioner acting as_ solicitor oi counsel es
or for the Crown Prosecutor, .a Probation Of ficer or an
officer employed by a statutory authority, the latter
to include a municipality within the meaning of the
Local Government Act.

9Íhere an accused person has been forcêd to incur legal
costs in order to defend himself against an indictable
offence in the Supreme Court, the Act should proviCe
içr the payment, of his costs.'

PaymenC in these cases should be limj.ted to situat,ions
where the accused has been acquitted or the prosecution
obtaj.ns leave to'withdraw or enters a nolle prosequi.

the Western Àustralian Law Reform Commission's published
report recom¡nends that in the cases mentioned in
paragraphs 7 and I costs. should be'paid. with the
exception of a nolle prosequi'entered, Tasrnanian Iegislation
provides for payment of such costs. English, New ZeaLand
and Ngr South i.¡ales legislation is limited to oavment
where the accused is acouitted.
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10.

t1.

13.

tl.

O:her states have not followed Tasmania''s lead.
T.re CommiÈÈee recommends that the lerritory should do

so as the burden of expense upon accused in criminal
trials is at, least as great, usually greater, than upon
defendants in summary proceedings.

the legislation should, therefore, provide Èhat the
CourÈ, shall, excepÈ for good reason to the contrary,
grant, to the defendant a 'certificate of costs under
the Act in ciicumstances where:-

a) he is acquiÈted of an offence or a nolle prosequi is
entered r'

the complaint charging him with the offence is
dismissed. or withdrawn; or
he is discharged upon an indictmenÈ for the
of f e¡rce

b)

c)

ÀIt sunmary and indicÈable offences should be encomÞassed
by the legisLation.

The Court should be further empowered to adjourn to
Cham.bers any question (in respect of the granting of a

ce.rÈificaÈe under the legislation ¡ ot) concqrning the
amount thereof, to enable the making of submissions and
the tendering of evidence, including affidavit evidence,
on t,he question.

The legislation stroîld specifical.).y preclude a defendant
who obtains a certificate .of costs from recovering
those costs by execution against the prosecutor
personally where it is -a public of f icer.
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I:r the case
c':rt i f icate
s3ecify: -

a prosecution by

costs granted to
a public officer, a

a deíendant should
of
of

a) in the case of. a prosecution brought by a gublic
of fi.c== other than one '¿iro is'e-:?loved by cr acts
es ¿.r ac:nt fcr a n-:nici=:!i:v cr env c:h=r
€::-,,-.-:,., ':cd.,,. -.!lat c:ì ====--=--,-an o'f, --,-:e. ¿rr-L s¡¡q



r
I
¡

t

I
t

I

t-

t
L

I

certificate to the TreaSurer, the deí=:âanÈ

shouldbepaidthecostsspecifiedÈh:.einout
of Consolidated Revenue

j.nthecaseofaProsecutionbroughÈ.11'apublic
of.ficerwhoisemployedbyoractsaSan.agent,
for a' municipaliÈy or any other statu-'ory body,

costÈ should be awarded against that body (where

appropriate)'and råcoverable against i" as a
civil debt.

b)

15.

r6.

17.

18.

Because for the purposes of the progosed legislation
a public. officer of the commonwealth will. be in Èhe same

position as a private individual (the Territ'ory being

unable by its legislat,ion to bind the commonwealth)

this residual anomaly shouLd be broughÈ to the atÈention

of the Commonwealth authorities "o"""t""d'

The quantum of costs specified in any certificate is to
-be in Èhe discretion of the court t¿ith no uPPer or

lower limits to be Prescribed'

The courts should be given a further Þot¡rer to granc a

certificate of costs where the defendant' i's convicted

but the court is of the opinion that the charge

involved a difficult or important point of law or issue

of fact and that special circumstances prevail whereby

he' should recover c.csts in respect of argulng that'

issue.

The usuaL general power for the Administracor to nake

regulations'under the legislation should be incJ.uded ,

and it .should be drawn in the Iight ot' any grogosed

Suit,or'-s Cost Fund Act, and of course any cther Ieg is la-'ion '
existing' or in train, touching the natter
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19. The need for legislation ¿s surnmarised above

is commended for your consideration-

Executive Member

Member

¡

Chairman
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ToprovideidrthepaymentofcoststoDefendantsincrinlnll
crses; to a;a¡rd the Justices Act and for incidental puricses '

geitordai::edbytheLegislativeAssernblyiorthe
:':cr-.hern Te:ritory of Australia as foIlov"s:-

PART I

P!''.5LI!'irì.IAP.Y

1 liris Act may be cited as the Defendants Costs P'c

2 This ACt Sharr co¡Tunence upon a day co be appointed l-')''

the Administrator by uotice in the Gazetfe

(1) This Act does no-' aPPIy in respe.ct of proceedings

instit,uted, or appeals lodgcd' before its corun'3nc':rr¡l€I1t'

(21 i'lris Act binë's the Crotvn '

In this Act, unless the contrary intention aPPears

..costs.,meanse}:Pensesproperlyincurredbyadefeirrjant
l¡utcloesnoti.ncludeanyexPensesincurred.oythe
'lerritory, com¡nonv¡eal"h, oE any oËher body by .'tay oi'

Iega1 aid Èo the deiendant;

"Court" neans a court of sun¡tary jurisdiction;

"defc¡:dant" meall.s. any Person charged v¡ith an oile¡rce;

"publlc officcr" meanc any Persotl emplol'ed in an'v

capac::yinthepublicservice'ofthe'lerritorr¡e'::C
inc luies : -
(a) e Police officer;
(b) a grobation oÉficer; anC

(c):nofficeremployed'oyaStatutoryÀui5orir:)';
,,sta--..-tory Àuthority" Íneãns ani, Person or boá1' oí ?:::'c'::': '

r-.'hetl:'::- corr:orate or unincorpcraEe' constituted o!'

. -L-. -.-r-...-. t-1.:-? :i.r.' i..:u-, tO aö::ni-stef 1:'.-:--. --..''' ').

cc:-.--:- :. e:l'j' cie;arirn:¡^t, !:uiin:ss ' or ul:ertal::::'q c:'
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) (1) Subject -'o --his Àct, t'¡here f Person havi'ng heen

charged 'oy a public of ficer ',.'ith 3n oífence is cisclf ar;=:

toÈalIy or in part from the proceedings in respect

thereof, that' is to SaY, where:-
(a) he is acguitted of an offence;
(b) the complaint charging him with the offence is

dismissed or withdrawn; or
(c) hefis discharged upcn an indictment for the

offence, the Court r.ay subject to this:-
Act in relation to 'these. proceedings or part therecí
grant to ÈhaÈ defendant a certificate of costs unie:'

this Act.
The Court may adjourru to Chambers any quest'ion in respect

of the granting of a tertificate under this Act, or the'

amount Èhereof, to enable the making of. submissions anC

the tenderin q of evidence, including affidavit' et'idence,

on that question : "
Hhere costs are ordered under this Act:-
(a) ii Èhe public officer a party to. the proceedings is

a}linist.eroftheCrown'aPersonemplol'edin
Èlre Public Serrrice of ihe Territory, a member of
a Police Force , oÊ any other. Person acting as

Agent of or under the instruct'ions of such a pcrson,

the Clerk or Re.gistrar, aS the case requires, of .the

court shall gi\re to. the defendant a certificate
signedbytheClerkorsealedwiththeSealofth¿
Court,, ds the case requires, showing the amount

of. the ccst's. ordered, and on production of lhe

certificate to the lreasurer, Èhe defendant siraII

be paid such costs out of co¡rsoliclated Revenue; or

(b)ifthepublicofficerapartytotheproceedings
is a Persoll enp.Ioycd by a rnunicipaJ'iuy v¡ithin

thgmeaningoÍ.theLocalGove.rnmentFrCt,orbyani-
other stc-:tutory. boiy , ot is eny other gel:son

acting as Agenq ot or unier cne instruc-.ions of sii:ii

aPersonorbccy,lheccstsshallbec¡rcerecì
again:-- '.--l'rt hcrlr' ?:7tð' sha1l. be -oaid -t.'y it- to :l-:e

defendanr-andshallbat?C?.,|?rableeseci'.'!ic.i::-"
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10.

îhe amoune speciÍied in any certifícaÈe under i.his

ìct other than Court fees '
of the Court.

shaLl be in the dibcreiion

I'lhereaCe;endantisconvictedbutthecourtisof
t,heopinionthatt'hechargeinvolvedadifficuttor
important goint' of law or on an issue of fact' and

that in the sPecial circumstances of the case it' is

proper that, he sþould receive costs in respect of the

arguj.ng of that point of law or issue of fact ..-he

courtmayorderthat'hebegrantedacert'ificate
under this Act on such terms as it Èþinks just' and

reasonable.
the Administrator may make regulations ' noÈ inconsisten"-

with this Act, prescribing all matters which by',this 
.

Actarereguired'orpermittedtobeprescribedor
lvhich are necessary or convenient to be prescribèd for

Èhecarryingoutoforthegivingofeffectt'othis
Act,.
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