
ì

1

I

I

I

I

SIXTH REPORT
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IìELAIIIiG TO SUITORS COSî-: IÜìiD

To The Honourable P.A.T- ' Everingham'

Attorney-GeneraL fo: '.he Northern lerrit'ory of AustraLj-a '
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Sir,

The Northern Territory Lal^t Reviet'¡ commit't'ee having enquired

into the mat,ters referred to iÈ by you on 19 l'larch 1980 (a cop!'

ofwlrichreferenceaPPearSatArrnexure(1)Wasfo}lcl¡s:

1. TIIE DESI.RÀBTLTTY. OP ESTABLISHING A SUITORS COSTS I'UI]D

It rras cc:ìcilucled that ie v¡as highly áesirable to

establish a provision for t'he granting oi financial assistance

eo litigants in circumstances rvhich largely parallel the

Suitors Funds in the various Australian states ' The Cor'rnitte"

noted tirat its specific reference lvas limited *'o circunrstances

arising fronr errors of law made by some judicial fortrn arising

fromthenoveltyoruncertaintyoflav.'s,inforcein.tire
TerritorY.

L.2 Upon cOnSid< rable enquiry and deliberation, the conmi';'¿ec'

felt tha-' it could rep-ort more objectively by referring thrcuçÌrrl

it,s rcpcrt to certain'otirer matters outside tlìe sPecif ic te:::rs

of the reference, as i-' "tes êRpolr'êE€d to do pursuant to

general clause g of the reierence'

1.3ÎheCor,nitteeiso='t'heopinionthatsu.iiorsshouldi:e
granted assj.stance not cnly in circuinstances arising í=om an

error of larv nade by a court or tribunal as a result OitÌra

nol'eltyor:uncer-uaintycfle!.,sinforceint'heTerritor-;',
i-n respect of ani- circu:'scance rvhere coscs are throi"'lr ãi"c-r¡'

a -:erty or part.ies to :-': a:iior or proc:editg' due '.o

ciícu;-"s:¿tces'.";: i cl-r a:
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I.4 In t]:::; respect the Coru:rittee felt that tt¡e Suitcrs
Fund Act ci lr'ew South giales v.'as to a degree an ideal ¡nodel

to foLlow 1n respect of the circumstances in v¡hich a clain
could be made bv a parÈv.

2. WiÈho':t exhaustively enumerating each ground set out
in that Ac'-, the basic Arounds r.¡hich the Committee proposes
should be adopte<Ì by the lerrit,ory from that, AcÈ when

adapted to ihe circumstances pr.evailing in the Terrj.torl'
are as fo L l-or¿s : -

(a) I',ihere an appeal from a decision of a court, or
Èribunal acling judicially, taken to;

(i) The Supreme Court;
(ii) The Federal Court from t,he Supreme Court;
(iii) The'irigh Court of Àustralia from ihe

Federal'Court;
succeeCs on a poinË, of lal.

(b) (i) Wlrere any civi.l or criminaL proccedj.ngs in
any court are rendered abortive by reason aÍ
the' deaÈh or protracted illness of c1 jrrdge,
rnag.istrat,e or justice before rvhom the
proôeedings \./ere held.'
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(ii )

(iii)

f,lhere an appeal on a question of lar.¡ is uphelcl
in respect, of a person convicted on indictr¡en1:
and a ner.¡ trial- is ordered.

Ilheie in any criminal proceedings the
progeedings v.'ere discontinued and a ner{ triaL,
ordereci for a reason not attributable in anT

vray- to disagreement on the part, of the ju::y
or to any act, neg)-ect or Cefault of the
accusecl or his counsel or attorney.
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In aãdition to 
"tre 

above provisions v.'hich essentially
follorv the Nerv South Í^Iales provisions, it was also felt that
assist.ance should be available in the following circumstanlces

(c) '?lhere a proposed settlement out of court, on behalf
of an infant is not sanctioned by a judge or by tire
court and the infant, is subsequently given judgrnert
for a lesser sum.

(d) In some circumsËances where a declaration is sought
and obtained from a court or judge on a question of
public importance in relation Ëo a }aw in force in -

the Northern Territory.

2.2 The CommitLee concluded that such provisions where
desirable on the basis that all the other Australian States
had Acts fgr the purposes of providing assistance, gelreralll'.
similar to thaÈ provided by the New South l{ales Act. these
provisions \.¡ere clearly being regularly résorted to.

3. THE MEANS BY WHTCH A SUTTORS COSTS FUÌ{D I'IIGHT BC

ESTABLISIIED

the relevant provisions should be established by stei:'.tEe.
ft rr'ill be noted t,hat the various states have in nrost cases
established a specific fund which is financed by and large,
from t.he f iling fees on initiating cóurt process.

3.2 The expenditure ilíVolved is currenLly approximately
-5120, OOO. OO pcr .annum in New South tJal-es and Szi 4,000. OO ler
annum in Victoria.

3.3 It is however difficult to appl), these or any other
figures from the Australian states to the Nor'"hèrn Territory,
for they cannot sim.ply be related or a_oplied on-the basis of
the comparat,ive populations. Suffice it to sây, that it is hoÇ

envisaged that, the quantum li-)',ely to be claimeC in the
'lerrito:-i, r.;ouIi be ani'-uhing l-iile the funCs expenieci in
ìl¿i.,' Scu:h l;=.Les arro Victoria.
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3.4 There are'no provisions in the tJor--::::n Territor--r' fo::

the colLection of any fees on the issue c-- filing of cou::t
process. To establish and maintain such e scheme would l:e
an expensive and at t,imes inconvenient e::ercise and the

Committee does not presently recommend o¡:e, although it may

well be approPriat,e to do so at some stag: in the Éut,ure.

New Sorjth f.lales has horvever found itself in a mosÈ em.barrassing

position in respect, of its allocation of :-ees to the fund as

the fund now has a surplus exceeding 51,000,000.00 and this
surplus is growing steadily. In the Terrltory it r.¡ould be

difficult, Èo assess the likely total of cLaims at this
stage and hence if it r.'as to be fundeC by court fees, it t*ould

be likervise difficult to determine an approPriate amount r'¡hich

should be levied on court Process.

3..5 In addition the Committee is
a. fee v¡hen to do so may involve an

ad*itrister collection.

Èo recommend such
in sÈaff to

reluctant
increase

I
l

3.6 These and a number of other reasons have 1ed the
Cornmittee to believe that'initially at least, claims shoulcl

!¡e met direct,Iy f rorn the consolidated lerritory Revenue.

3.7 Af t.er
this aspect
experience.

a trial period of
of, funding could

perhaps 18

be reviewed
to 24 ntontlrs
in the 1i9h1:

hor..'ever,

of'

3 .8 It is suggestecl that tfte payments be made' by' the
Treasurer in pursuance-of a Certif icat.e -oranted by a Judge,
l.iagistrate or Justice presiding i.n the subject ProceeCings,
in respect of costs which have either been aç¡arded directly
by t,hat presiding offi-cer, or l'rhich hat'e i:een subsequently
La:<ed by the I'tast,er of the Supreme Court in respect of
þroceedings in the Higher Courts , oE by the Clerk of the Courc

of Summary Jurisdiction or Local Court in aPPropriate cases.
Tn the case of proceedings rendcred aborclve by death. or
n=otracted illness thc tlaster shaII be e¡.'.:cr..'ered to gr¿nt such

¡ Certificate.
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4 mrJLr /^/'\f :oî: ¡.s VV v -\¡ S AND OTHER JU]:CTÀL BODTES TO ÍJHICII THtr

FUND I'1IGiTT APPLY

The Conuiittee feels that the provisions 'should aPPly Co l

all courts having jurisdictio:: in resPect of the Northern lerritory,
in both the civil and crimina- jurisdictions, including the Fed,era!

and High -Courts unËil aPProPri ate funds are established in
respect of those Courts. The Committee feels that the provisj.ons
should noÈ apply to tribunals, commissions and the like, oD the
l¡asis that, any importani ques¿ions of law v¡hich are det.ermined

by such tribunals or com¡nj.ssicl:s and which are contentious, are
Iil<ely to be ultimately taken i'o the courË,s for final resolution.
The CommitÈee does feel however in respect of appeals on

questions of larv, the provisions shou-ld nqt aPPly to matters
arising from the operation of Commonwealth Laws Per sê r except
perhaps in criminal matters, but that, the provisions should
be restricted, to the ogerations of Territóry lar,¡s and to other
larvs only in respect of their peculiar application Èo the
Territory. The Committee is of the view t,hat any general issues
arising f rom the operat,ion of Commont.'ealth Larvs, yrhereby parties
are put 'Èo e>:pense and inconvenience, should be met by the
Com¡nor:wealth.

5 APPROPRTATE GUIDELINES FOR lHE GFIÀì'ITING OF ASSISïåNCE

l
l
J

l
J

i
I
'N

FROM A FUND

The Co¡n¡,ritt,ee refers to its conunents in secl-io¡r 3 above

and suggests that relief be made available to both private
individuals and corporat.ions- (subjeit to the matters referrcd i.o

in paragraph 5.3 herein) to -the e>:tent that they aIe not in fact
funded by legal assistance pu:-suant to t,he operations of a

statute. In this respect the \r'otd funCed should be constn:ed so

as to not incl-ude mere advances rnaCe to such persons ç;hich have

to be subsequently repaid io =-ne funding'bod1, by an assisteci
PC rSOn

5.2 Limitations on amounts ::',''ble froin such a fund It \'ras

,:cni:ce rei tha'; t e lne,'iirr',u;rr a. Juì¡-sg co bó availabl e

:1 eny carty shouiC be as foLlll';s in respect of the

/:
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following :--urts : -

51,51'1.00 Local Court or Couri of Summary Ju.risdictj-on
53 ,0:'.J .00 S".preme Cour"
55 ,0¡'l .00 frederal or High Court

thesa may be low maximum amounts in some circumst,ances
buÈ are recomn¡ended for an initial trial period only.

It i: io be noted hov¿ever thaE, 55,000.00 is the aggregate
limit avai lable to all parties to any appeal or series of
appeals i:: respecÈ of v¡hich the fund applies, in the rnost
recent Ã-us'.ralian Legislation in this field, the South
Australian Appeal Costs Fund Act of I979.

5.3 The .:.:,'ailabilitv of assistance to co rporations tlre
provisions should be availalle to corporat,ions v¡hich are nc.-
statutory corporations and r¡hich wit,h their subsidiar.ies have
a paid up capital noÈ exceeding 5100,000.00. This is only
half of the usual accepted linrit of "rìeans".

5.4 hpplÍcability to the Croi.¡n The provisions should l¡e
applicable against the Cror.¡n but could not be userl to
l-'''enefit the Crown r.¡hilst they are funded di::ectly frorrr Lhc

Treasury. During any initial period of , operat,ion horvever
statistics should I¡e maintained of the potential claims of
the Crorvn in ehe J.ight of the possible e>:tension of the
provisions to the. Croln as a clainar)È. thereunder. Ie sþ¡cuiC
hoç¡ever be added that the' Crov¡n is pæesently excluded frogr
entitlemer.t unCcr. the relevant Acts of aII the Àusiral.ian
SLates.

6. OTHER RELATtrD I'TATTERS

This Act should be considered in the light of legislatio;r
íor the p:.i'ment of costs in criminal cases ç;hich is
rcco¡n¡neni-:i by this Cornnittce in a se.Ð¡raie report.

I
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InLuher.rakingofthereporttheCommitteehastaken
the following into account:-

1

ns which Prevail in the other Ausiralian
T
¡

I(i) The provisio
states in resoect of the matt,ers considered above I

I

I

t

t
t_

I Attached to this report is a brief su¡nmary of the

provisions which prevail in the Australi an sta'.es '

It is to be noted t,hat there are currently no

parallel provisions in the Australian capit'al

Territory but the Conwritiee understands tirat the

A.c.T..ispresentlyconsideringadoptinglegislaiicn
modelIed. on the Nerv South !'laIes Act'

(ii) The liket cost to the Territo

As disgussed in section 3 above, it is difficult lto

estimate the quantum of the lil:ely annual paymênt

that r.¡ouI.d result from the introduction of the

recornmônded provisions in the Territory' The

committee however feels t,hat the initiaL annual

figure is unlikely to exceed abouÈ s50,000.00 and

that it may v¡ell be cloêer to half that amount.
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}IE}IBERS OF lHE NORÎHERN TERRITORY LAW REVIEW CO¡"IMTTTEE:

The ltonourable t'lr Justice J.L. Toohey -(Chairmãn) 
r

the Honourable Þ1r Justice J.H- t'tuirhead,
Mr B. Martin (solicitor-General) , Mt G. Galvin, S.M.

Messrs T. Coulehan, J. Dor1ing, D. Mildren,
A.R. t'liller, A. Oakey', J- Reeves. and f ' Riley''



?E. .:.: Àì;D P.ECOY¿,19ì:D.\ÎION OF T¡{E NORÎ;{ER'I'¡ IERF.ITORY Låff

REïIEI{ CO}IMITTEE - .RELÀTING TO DEFENDÀ}]TS COSÎS IN'

SU::.:.ìR,Y PROCEEDINGS

To: The Honourable P.A.E. Everingham,
Attorney-General for the Northern TerriÈory of Australia.

Si:,

this committee has examined the existing lar¡s of the

Territory and, concluded it should report to you'that it has

found a need for legislãtion to provide for the payment of
ccsts Èo defendants in certain criminal cases

I

I

1.

3

Such cost,s may in some circumstances be paid under exis.ting
Iaw, but there is a need to clarify and codify lr.he position
and an Act to deal with costs in criminat proceedings is
required. An important problem this. Act can eliminaCe,
is the present position whereby a defendant who obÈains

costs against a public officer who conducts a Prosecution
on behalf of the Cro.wrl or.a municipality, may levy
execution against that officer Personally. This is a

highly undesirable situation, even if in practice it
is unlikely to arise.

Thå appropriate Territory enactment. should, we suggest,

contain provisions as set out'hereafter; these reflect,
in the main, provisions drawn from Tasmanian and l{esCern

AusÈralian Iegislation

The Act should bind the Cror^n, it,s ins'.rumenealities and

certain staCutory authorities including municipali-uies.

Costs recoverable under the provisions of the Açt should

not incluCe exÐenses incurred.by the Îe'rritory,
C--:.-ncnwael'-h o: b1'a legaI áii o=9a:ìisa'-ion cn be.-.:iÍ c=-

2

g
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Èhe defendant to the e::ient t,hat they are not payable
or repayable by the deiendant, save where the court
determines there are special circumstances justifying
payment

The_ proceedings Èo be covered by the Act shall be
proceedi.ngs in any "court" as defined by the
fnterpretation Act.

the legislation should apply to criminal proceedings
brought by a public officer against a defendanÈ t,he
term "public officer" Èo be ddfined to include a

Minister of È,he Crown, a person employed in the Public
Service of the TerritoÊy,--Crowï Prosecutor for the
Territory, member. of the Police Force of the Territory.
a legal practitioner acting as. solicicor oi counsel es

or for Èhe Crown Prosecutor, -a Probation Officer or an

officer employed by a statutory authority, Èhe latter
to include a municipality within the meaning of the
Loca1 GovernmenÈ Àct.

gfhere an accused person has been forcêd to incur legal
costs in order to defend himself against an indictable
offence in the Supreme Court, the Àct should proviCe
fçr the payment of his costs.'

Payment in these cases should be limited to siiuations
where the accused has been acquitted or the prosecution
obtains leave to'withdraù or enters a nolle prosequi.

The Western Australian Law Reform Commission's published
report recommends that in the cases mentioned in
paragraphs 7 and I costs. should be'paid. with ehe

exception of a nolle prosequi-entered, Tasnanian legislation
provides for payment of such costs. English, New Zealand
and Ng* South i^lales legislation is limiEed Co oayment
where the accused is acouiÈted.
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10.

11.

12.

tl.

O:her states have not followed Tasmania.'s lead.
T.re Comrnittee recommends that Èhe lerritory should do
so as the burden of expense upon accused in criminal
trials is at least as great, usually greater, than upon
defendants in su¡nmary proceedings.

The legislaÈion should, therefore, provide that the
Court, shall, excepÈ for good reason to the conÈrary,
grant to the defendant a 'certificate of costs under
the Act in ciicumstances where:-

a) he is acquitted of an offence or a nolle prosequi is
entered;
the complaint, charging hirn with the offence is
dismissed. or withdrawn; or
he is discharged upon an indictment for the
of f e¡rce

b)

c)

Àlt summary and indictable offences should be encomÞassed
by Èhe legislation.

the Court should be further empowered to adjourn to
Chambers any question (in respect of the grant,ing of a

cert'ificate under the legislat,ion t ot) concerning the
amount thereof, Èo enable the making of submissions and
the tendering of evidence, including affidavit evidence,
on the question.

The legislation st¡oEld specifically preclude a defendant
who obtains a certificate .of costs from recovering
those costs by execution against the prosecutor
personally where it is .a public of f icer.

I
I

I;r the case
c¡rtificate
sgeci fy:. -

a prosecution
costs granted

public officer, a

oefendant should
of
of

bya
toa

in the case of a prosecution brought by a public
of fic== ot,her than one '¿¡ilo is'e.:ployed by cr acts
as;--ì 3c:nt, fcr a n-:nicipal-i:y cr e:1:r oiher
s;3--u:--::':' ':cci', --irat c:ì p=:d-:::!cn of -_i-:e

¿)
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certif icate to the Treasurer, the deí::':ant'

shou].dbepaidthecostsspecifiedth:reinout
of Consolidated Revenue

in the case of a prosecuÈion brought 'c!' a public
of.ficerwhoisemployedbyoractsaSan.agent
fora.municipalityoranyotherstatu:orybody,
costt should be awarded against that body (where

appropriate)'and recoverable against it' as a
civil debt.

t
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b)

I
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15. Because for the purposes of the progosed legislation
a public. officer of the commonwealth will, be in the same

position as a private individual (t,he Territ'ory being

unable by its legislaÈion to bind the commonwealth)

this residual anomaly shouLd be broughÈ to the aÈÈention

of the Commonwealth authorities "o"""t""d''

I
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I
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r6. Tbe quantum of costs specified in any certificate is to
-be in Èhe discretion of the court with no uPPer or

lower limits to be Prescribed'

17. ThecourtsshouldbegivenafurtherPowertogrant'a
certificate of costs where the defendant'i's convicte.d

but the court is of the opinion that' the charqe

involvedadifficultorimportantpointof].aworissue
of fact and that special circumstances prevail whereby

hé'should recover c.osts in resPect of arguj'ng that

issue.

18. The usual general Power for the Administrat,or to make

regulationd'under the Iegislation should be included,

and it .should be drawn in the light of any progosed

SuiEor ,.s CoSt Fund ÀcÈ , and oÉ course any c*-her teg !s lation '

e:risting' or in train, touching the r'atter '
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19.

5

The need for legislation ås summarised above

is commended for your consicieration.

Executive Member

Member

I

Chairnan

I
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I
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I

I

I
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FOR

AN ACT

ToprovideíclrthepaymentofcoststoDefendantsincrinin=l
c:tses; tò a;e¡rd the Justices Act and for incidental Purccses '

9eiÈordaiiedbytheLegislativeAssernblyforÈhe
i'lcr-.i¡ern Te:ritory of Australia as follov"s:-

PART I

Pfr.g LI!.!TÌ.IAP.Y

liris Act may be cited as the Defendants Costs P'ct'

This Act shall com:ne¡lce uPon a day Co be aPPointed )-')''

the Ad¡ninistrator by ¡ro{:ice in the Gazeite

(1) This Act' does no-.. aPPly in respe.ct of proceediugs

instit,uLed,orappealslodgcd'beforeiÈscom¡n'3ncr:'rl¡'!€Dt'
(21 i'lris Act binCs the Crotvn '

InthisAct,unlessÈhecontraryintentionaPPears
"costs"meanse>:Pensesproperlyincurredbyadefeirrjanl
but <loes not i'nclude any exPenses incu red by the

TerritOry, com¡nonv¡eal'-h, oE any other body by l''ay of '

Iegal aid to t'he defendant;

"Court" nleans a court of sulT'¡ìary jurisdiction;

"defc¡:dant"meall.s.anyPersonchargeclv¡iihanoiÍe¡rce;
"publi c of f iccr" means any Persolì emplol'ed in an:'/

capac:iyinthepublicserviceoftire'Territorye'::C
inc luias : -
(a) e Police officer;
(b) a grobaÈion oÉficer; anC

(c) :n o fficer employed by a SEat'utory åuihori;:)';
,,st¿:.-:tory Authority" means an)' irêESOn or boil' oí ?:::'c'::': '

r..'hetl:::' corporate or' unincor;uorate ' constit'uted o::

. -L -' .' -r-,..-' ^r' t'"''-' :-l'.' i'.:i, tO aö::ni-Stef 15

.---- --. . -. ..-. - ').

cc:-.::"-. ¡:l:' cie¡er-'rn3Ì-': ' ):usin3ss-' or ul:er-'a!::'::q c:
:..-- i:.- --.----i:^.-:' ::.j 1:.:.1-uces e =::--::i::--11"

I
I

I
2
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l
(1) Subject :o '.his Àct, t'¡here 1 Person having heen

chargeci by a public o¡ficer ".'i'.h 3n oifence 'i5 aiscirar;='-

totally or in part from the ¡lroceedings in respect

thereof, that, is to saY, where:-
(a) he is acquitted of an offence;
(b) Ëhe complaint charging him wich the offence is

dismissed or withdrawni or
(c) heris discharged upcn an indictment for the

offence, the Court nay sulrject to this:-
Àct in relation to'these.proceed,ings or part therecí
grant to that defendant a certificat,e of cos¿s unê'::-

this Act.
the Court, may adjourn t,o Chambers any questj'on in resPeci--

of Èhe granting of a äertifi.cate under this Act, or the

amount thereof, Ëo enable the making of. submissions anC

the Èenderin g of evidence, including affidavit et'idence,

on that quesÈion. ': "
uhere costs are ordered under this Act:-
(a) if the public officer a party to. the proceedings is

a l'linist-er of the Crown, a Person emplol'ed in
the Public serrrice of ihe Territ,ory, a member of
a Police Force , ot any other. Person acting as

Agent of or under Èhe instructions of such a person,

theClerkorRe.gistrar.,aSt,hecaserequires,ofthe
court shall gilte to. the defendant a certificate
signedbytheClerkorsealedwiththeSealofth¿
Court,âsthecaserequires,showingtheamount
of. the ccsts. ordered, and on production of Ehe

certificate to the Treasurer, the def endant si'rall

be paid such costs out, of co¡rsoliclat.ed Revenue; or

(b)íft'hepubticofficeraPartyiotheproceedings
is a Persorl enp.Ioycd by a rnunicigality v¡ithin

thgmeaningoÍ.theLocalGovernmentfrct'orbi'ani'
other stetutory. bociz , ot is any other 9er-son

aC--ing aS Ageng. Ot Of uncer t.re inStruC"'iOnS Of Sì'r lir

aPersonorbccy,sheccstsshallbec¡rcered
again:t i'.1'rt-- l<.'1.,' .-rr¡C shell' be -oaid -hrf it- to :l':e

defendanr.ancjshallberec3.Jerableasagir.liic-:b-"

I
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10.

îheamountsgeciÍiedinanycertificateunderthj.s
;cr--otherthanCourtiees'shallbeinthedibcretion
of the Court.
I'rhere'a deíend'ant is convict'ed but the court is of

theopinionthatthechargeinvolvedadifficultor
importanÈ -ooint of 1aw or on an issue of fact' and

that!nthesPecialcircumstancesofthecaseit'is
ProPerthathesþouldreceivecostsinrespectoithe
arguing of that point of law or issue of fact -'he

courÈ may order -'hat he be granted a cerÈificat,e

undert'hisActonsuchtermsasittirinksjustand
reasonable.
the Administrator may make regulations, not inconsistent

with t,his Act, prescribing all matters which by.,this

Act are reguired' or permitted to be prescribed or

rvhich are necessary or convenient to be prescribêd for

the carrl,lng out of or t'he giving of effect to this

Act.
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