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_ from the novelty or uncertainty of laws' in force

P s

REPORT OF 'CHE NORTHERN 7T- ZAITORY LaW

RELATING TO SULTORS COST: v

To: The Honourable P.A.ZI. Everingham,

Attorney-General for the Northern Territory of Australia.

Sir,

The Northern Territory Law Review Committee having enquired

into the matters referred to it by you on 1

of which reference appears at Annexure (1) REPORTS as follows:

1. THE DESIRABILITY.QOF ESTABLISHING A SUITORS COSTS [FUND

It was ccncluded that it was highly desirable to

establlsn a provision for the granting of financial assistance

to litigants in c1rcumstances which largely parallel the

Suitors Funds in the various Australian states. The Committee

noted that its specific reference was limited to circumstances
arising from errors of law made by some judicial forum arising
in .the

Territory.

1.2 Upon considerable enguiry and deliberation, the Committec

felt that it could report more objectively by reLerrlng throug

its report to certain’ other matters outside the specific ternms

of the reference, as it was empowered to do pursuant to

general clause 8 of the reference.

1.3 The Committee is of the opinion that suitors should be

-

cnly in circumstances arising from an

granted assistance not
result of the

error of law made by a court or tribunal as a

novelty or uncertainty =% laws in force in the Territory, Sut

in respect of any circunstance where costs are thrown away ZU
to =~ zction or prococeding, due €O
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1.4 In th-s respect the Comnittee felt that the Suiter
Fund Act cZ New South Wales was to a degree an ideal model

to follow in respect of the circumstances in which a claim

could be mzde by a party.

2. 'Without exhaustively enumerating each ground set out
in that Act, the basic grounds which the Committee propocses
should be adopted by the Territory from that Act when
adapted to the circumstances prevailing in the Territory
are as follows:-
(a) Where an appeal from a decision of a court or

tribunal aciing judicially, taken to;

(i)  The Supreme Court;

(ii) The Federal Court from the Supreme Court;

(1ii) The"High Court of Australia from the : -

Federal "Court;

succeeds on a point of law.

(b) (1) Where any civil or criminal proccedings in
any court are rendered abortive by reason c:
the death or protracted illness of a judge,
magistrate or justice before whom the

proceedings were held.’

(11) Where an appeal on a guestion of law is upheld
-~ 1in respect of a person convicted on indictment

and a new trial 1s ordered.

(iii) Where in any criminal proceedings the
proceedings were discontinued and a new trial.
ordered for a reason not attributable in any
way to disagrcement on the part of the jury
or te any act, neglect or default of the

accused or his councsel or attorney.

-
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In addition to the above provisions which essentially
follow the New South Wales provisions, it was also felt that

assistance should be available in the following circumstaqces -

(c) Where a proposed settlement out of court on behalf
of an infant is not sanctioned by a judge or by the
court and the infant is subsequently given judgment

for a lesser sum.

(d) In some circumstances where a declaration is sought
and obtained from a court or judge on a question of
public importance in relation to a law in force in ~

-

the Northern Territory.

2.2 The Committee concluded that such provisions where
desirable on the basis that all the other 2Zustralian States

_had 2cts for the purposes of providing assistance, generally .

similar to that provided by the New South Wales Act. These

provisions were clearly being regularly résorted to.

3. THE MEANS BY WHICH A SUITORS COSTS FUNWND MIGHT BE
"ESTABLISHED

The relevant provisions should be established by statute.

.I; will be noted that the various states have in most cases

established a specific fund which 1is financed by and large,

from the filing fees on initiating court process.

3.2 The expenditure involved is currently appréximately

-§120,000.00 per .annum in New South Wales and §254,000.00 ver

annum in Victoria.

3.3 It is however difficult to apply these or any other
figures from the Australian states to the Northern Territory,

for they cannot simply be related or applied on-the basis of_

the comparative populations. Suffice it to say, that it is hot
envisaged that the quantum likely to be claimed 4n the
Territory would be anything like the funds expended in

iizw South Wales and Victoria.
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3.4 There are 'no provisions in the MNor=z=:2rn Territory for
the collection of any fees on the issue c: Ziling of court
process. To establish and maintain such a scheme would be

an expensive and at times inconvenient exzrcise and the
Committee does not presently recommend oiiz, although it may
well be appropriate to do so at some stacz in the future.

New South Wales has however found itself in a most embarrassing
position in respect of its allocation of Zees to the fund as
the fund now has a surplus exceeding §1,000,000.00 and this
surplus is growing steadily. " In the Territory it would be
difficult to assess the likely total of claims at this

stage and hence if it was to be funded by court fees, it would
be likewise difficult to determine an appropriate amount which

should be levied on court process.

3.5 In addition the Committee is reluctant to recommend such
2. fee when to do so may involve an increase in staff to

administer collection.

3.6 These and a number of other reasons have led the
Committee to believe that ‘initially at least, claims cshould

be met directly from the consolidated Territory Revenue.

3.7 After a trial period of perhaps 18 to 24 months however,
this -aspect of funding could be reviewed in the light of

experience.

3.8 It is suggested that the payments be made by the
Treasurer in pursuance—of a Certificate granted by a Judge,
lMegistrate or Justice presiding in the subject proceedings,

in respect of costs which have either been awarded directly

by that presiding officer, or which have been subsequently
taxed by the Master of the Supreme Court in respect of
proceedings in the Higher Courts, or by the Clerk of the Courtc
bf Summary Jurisdiction or Local Court ir appropriate cases.
In the case of proceedings rendcred abortive by death or
?rotractcd illness the Master shall be empowered to grant such

-

a Certificate.
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4. THE COURTS AND OTHER JUTZCIAL BCDIES TO WHICH THE

FUND MIGHT APPLY

\

The Committee feels that the provisions should apply to

all courts having jurisdictio: in respect of the Northern Territory,

in both the civil and crimina. jurisdictions, including the Federal

and High "Courts until appropriate funds are established in
respect of those Courts. The Committee feels that the provisions
should not apply to tribunals, commissions and the like, on the
basis that any important questions of law which are determined
by such tribunals or commissions and which are contentious, are
likely to be ultimately taken to the courts for final resolution.
The Committee does feel however in respéct of appeals on
questions of law, the provisions should nét apply to matters
arising from the operation of Commonwealth Laws per se, except
perhaps in criminal matters, but that the provisions should

be restricted to the operations of Terlltory laws and to other
laws only in respect of their peculiar appllcatlon to the
Territory. The Committee is of the view that any general issues
arising from the operation of Commonwealth Laws, whereby parties

are put -to expense and inconvenienrnce, should be met by the

Commonwealth.

Se APPROPRIATE GUIDELINES FOR THE GRANTING OF ASSISTANCE

FROM A FUND

The Committee refers to its comments in section 3 above
and suggests that relief be made available to both private
individuals and corporations- (subject to the matters referred to

in paragraph 5.3 herein) to 'the extent that they are not in fact

funded by legal assistance pursuant to the operations of a

statute. In this respect the word funded should be construed so
as to not include mere advancss made to such persons which have
to be subseguently repaid to the funding-body by an assisted
pcrson.

i

5.2 Limitations on amounts =z2v2ble from such a fund - It was

onsidared

)

thait the meximum &an.sunce to ba available

should be as follo>ws 1in respect of the
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following c2urts:-

§1,527.00 - Local Court or Court of Summary Jurisdicﬁion
$3,023.00 - Spreme Court
§5,07).00 - Federal or High Court

Thes2 may be low maximum amounts in some circumstances

but are recommended for an initial trial period only.

It i3 to be noted however that §5,000.00 is the aggregate
limit available to all parties to any appeal or series of
appeals in respect of which the fund applies, in the most
recent Australian Legislation in this field, the South

Australian Appeal Costs Fund Act of 1979.

5.3 The zvailability of assistance to corporations -~ the

provisions should be available to corporations which are nct
étatutory corporations and which with their subsidiaries have
a paid up capital not exceeding §100,000.00. Thic is only

half of the usual accepted limit of "means".

5.4 Aapplicability to the Crown - The @rovisions should be
applicable against the Crown but could net be usad to
benefit the Crown whilst they are funded directly from the

?reasury.. During any initial period of operation however
statistics should be maintained of the potential claims of
the Crown in the light of the possible extension of the
provisions to the. Crown as a claimant thereunder. It should
however k= added that the Crown is presently excluded from
entitlemernt under the relevant Acts of all the Australian

States.

6. OTHER RELATED MATTERS

This Act should be considered in the licht of legislation
for the pzyment of costs in criminal cases which 1is

reccommenc:3& by this Committce in a separate report.
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Tn the making of the report the Committee has taken

the following into account:-

(1)

(ii)

1

The provisions which prevail in the other Australiam

. modelled on the New South Wales Act.

states in respect of the matters considered above -
Attached to this report is a brief summary of the -~
provisions which prevail in the Australian states. 4

It is to be noted that there are currently no
parallel provisions in the Australian Capital |
Territory but the Committee understands that the

ch

A.C.T.-is presently considering adopting legislata

The likely cost to the Territory

-

As dlscussed in section 3 above, it 1is "difficult to
estimate the guantum of the llhely annual paynent
that would result from the introduction of the
recommended provisions in the Territory. The
Committee however feels that the initial annual

figure is unlikely to exceed about §50,000.00 and

that it'may well be closer to half that amount.
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s~ AND PECOMMENDATION OF THE NORTHERN TERFITORY LAW

Rl

REVIEW COMMITTEE - .RELATING TO DEFENDANTS COSTS IN:
SU.ZiARY PROCEEDINGS

To: The Honourable P.A.E. Everingham,
L
Attorney-General for the Northern Territory of Australia.

Sivc,

e e —

Thi Committee has examined the existing laws of the
Territory and concluded it should report to you ‘that it has
found a need for legislation to provide for the payment of

cests to defendants in certain criminal cases.

Such costs may in some circumstances be paid under existing
law, but there is a need to clarify and codify the position
and an Act to deal with costs in ecriminal proceedings is
requirea:” An important problem this Act can eliminate,

is the present position whereby a defendant who obtains
costs against a public officer who conducts a prosecution
on behalf of the Crown or.a municipality, may levy
execution against that officer personally. This is a
highly undesirable situation, even if in practice it

is unlikely to arise.

2. The appropriate Territory enactment should, we suggest,
contain provisions as set out ‘hereafter; these reflect,

in the main, provisions drawn from Tasmanian and Western

Australian legislation.

3. The Act should bind the Crown, its instrumentalities and

certain statutory authorities including municipalities.

Costs recoverable under the provisions of the Agt should

L

nct include expenses incurred by the Territory,

th
Q
h

Czmmenwa2lh or 2y a legal &2id crganisz<ion con kenal
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the defendant to the extent that they are not payable
or repayable by the deZsndant, save where the court

determines there are special circumstances justifying

paymen;.

The proceedings to be covered by the Act shall be
proceedings in any "court" as defined by the

Interpretation Act.

The legislation should apply to criminal broceedings
brought by a public officer against a defendant - the
term "public officer”" to be defined to include a
Minister of the Crown, a person employed in the Public
Service of the Territory,iCrodh Prosecutog for the
Territory, member of the Police Force of the Territory,
a legal practitioner acting as solicitor or counsel as
or for the Crown Prosecutor, ? Probation Officer or an
officer employed by a statutory authority, the latter
to include a municipality within the meaning of the
Local Government Act.

Where an accused person has been forced to incur legal
costs in order to defend himself against an indictable
offence in the Supreme Court, the Act should provicde

for the payment of his costs.

Payment in these cases should be limited to situations
where the accused has been acquitted or the prosecution

obtains leave to withdraw or enters a nolle prosequi.

The Western Australian Law Reform Commission's published
report recommends that in the cases mentioned in

paragraphs 7 and 8 costs should be paid. With the

exception of a nolle prosequi- entered, Tasmanian legislation
provides for'payment of such costs. English, New Zealand
and New South Wales legislation is limited to payment

where the accused 1is acquitted.

- -
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O:her states have not followed Tasmania's lead.

Tae Committee recommends that the Territory should do
so as the burden of'expense upon accused in criminal
trials is at least as great, usually greater, than upon

defendants in summary proceedings.

The legislation should, therefore, provide that the
Court, shall, except for good reason to the contrary,
grant to the defendant a certificate of costs under

the Act in circumstances where:-

a) he is acquitted of an offence or a nolle prosequi is
entered; _

b) the complaint charging him with the offence is
dismissed. or withdrawn; or .

c) he is discharged upon an indictment for the
offence. -

"all summary and indictable offences should be encompassed

by the legislation.

The Court should be further empowered to adjourn to
Chambers any question (in respect of the granting of a
certificate under the legislation, or) concerning the
amount thereof, to enable the making of submissions and
the tendering of evidence, including affidavit evidence,

on the guestion.

The legislation should specifically preclude a defendant
who obtains a certificate .of costs from recovering
those costs by execution against the prosecutor

personally where it is a public officer.

In the case of a prosecution by a public officer, a

0

artificate of costs granted to a deifiendant should
g
scecify:~-

2) in the case of a prosecution brought by a public
officsr other than one who is 'emploved by cr acts
2s &n azgent feor a municigalityv or a2ny cothar

Z<he
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17.

18.

certificate to the Treasurer, the defz=nZant

should be paid the costs specified thzrein out

of Consolidated Revenue.

b) in the case of a prosecution brought by a public
officer who is employed by or acts as an-agent
for a municipality or any other statucory body,
costs should be awarded against that body (where
appropriate)” and recoverable against it as a

civil debt.

Because for the purposes of the proposed legislation

a publicfofficer of the Commonwealth will be in the same
position as a private individual (the Terfitory being
unable by its legislation to bind the Commonwealth)

this re51dual anomaly should be brought to the attentlon

of the Commonwealth authorities concerned

The quantum of costs specified in any certificate is to
-be in the discretion of the court with no upper or

lower limits to be prescribed.

The courts should be given a further power to grant a
certificate of costs where the defendant' is convicted
but the court is of the opinion that the charge
involved a difficult or important point of law or issue
of fact and that special circumstances prevail whereby

he should recover costs in respect of arguing that

issue.

The usual general power for the Administrator to make
regqulations under the legislation should be included,

and it -should be drawn in the light of any proposed

Suitor's Cost Fund Act, and of course an ~ther legislation,
: Y g

existing or in train, touching the matter.
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19. The need for legislation zs summarised above

is commended for your consideration.

Chairman

Executive Méember -

Member
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FOR

AN ACT

To provide Zdr the payment of costs to Defendants in criminzl

cases; to amand the Justices Act and for incidental purposes.
me it ordained by the Legislative Assembly for the

worthern Tezritory of Australia as follows:-

PART I

DRELIMINARY )
t may be cited as the Defendants Costs Act.

1, This &ac

2. This Act shall commence upon a day to be appointed by
the Administrator by notice in the Gazette.

3. (1) This Act does not apply in respect of proceedings
instituted, or appeals lodged, beforé its commencezment.

(2) ™his Act binds the Crown.
G In this Act, unless the ¢ontrary_intention appears
penses properly incurred by a deiendant

"costs" means ex

but does not include any expenses incurred by the

Territory, Commonwealth, or any other body by way of-

legal aid to the defendant;

"Court" means a court of summary jurisdiction;

1ce;

"defendant" maans any person charged with an offe:
“public officer” means any person employed in any

capacity in the public service of the "Territory anc

includas:-

(a) & police officer:

(b) & oprobation officer; and
(c) =z=n officer emplovad by a Statutory authorizy;
"Statutory Authority" means any person or body oi ¢

wheth=r corporate or unincorpcrate, constituted or

3 - - IO )
cogk ol Lswal Ty ooy UnGITo IRl o4, to adominicter or
-
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(1) Subject to this Act, whera 2 parson having hesan

charged by a public officer with an offence is discharzao
totally or in part £from the proceedings in respect
thereof, that is to say, where:-
(a) he is acquitted of an offence;
(b) the complaint charging him with the offence is
dismissed or withdrawn; or
(c) he‘is discharged upcn an indictment for the
offence, the Court may subject to this:-
Act in relation tO'these.proceedings’or part thereol
grant to that defendant a certificate of costs uncar
this Act.
The Court may adjourn;to Chambers any question in respect
of the granting of a certificate under this Act, or the
amount théreof, to enable the making of submissions and
the tendering of evidence, including affidavit evidence,
on that question. ' ’
tthere costs are ordered under this Act:-
(a) if the public officer a party to the proceedings is
a Minister of the Crown, a persoﬁ employed in
the Public Service of the Territory, a member of
a Police Force, or any other person acting as
Agent of or under the instructions of such a person,
thé Clerk or Registrar, as the case requires, of the
Court shall giyé to the defendant a certificate
signed by the Clerk'or sealed with the Seal of thc
Court, as the case requires, showing the amount
of. the costs ordered, and on production of the
certificate to the Treasurer, the defendant shall
be paid such costs out of Consolidated Revenue; Cr
(b) if the public officer a party to the proceedings
is a person employed by a municipality within
the meaning of the Local Government hct, or by any
other statutory body, or is any other person
acﬁing as Agent of or under the instructions oI suIn
a person or body, the ccsts shall be ordered
inest “hat kel and chall be paid by it.to the

a
d=2fzndant and shzll =2 reccverable as a civil dzzl.
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amount specified in any certificate under this
shall be in the discrestion
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o+ other than Court fees.

14

of the Court.
Where a defendant is convicted but the court is of

the opinion that the charge involved a difficult or
important point of law or on an issue of fact and
that in the special circumstances of the case it 1is
proper that he sbbuld receive costs in respect of the
arguing of that point of law or issue of fact the
court may order that he be granted a certificate

under this Act on such terms as it thinks just and
reasonable.

The Administrator méy make reguiations, not inconsistent
with this Act, prescribing all matters which by‘this

Act are required or permltted to be prescribed or |
which are necessary or convenient to be prescrlbed for

the carrying out of or the giving of effect to this

Act.
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