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REPORT AND RECOMMENDATION OF THE NORTHERN TERRITORY LAW
REVIEW COMMITTZE - RELATING TO THE QUESTION
OF UNFITNESS TO PLEAD

To: The.Honourable P.A.E. Everingham, o
Attorney-General for the Northern Territory of Australia.
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Dear Mr Attorney,

Arising out of earlier consideration of this matter and
the enactment of the Criminal Law Consolidation Act i981,
the annexed Report has been completed by this Committee
for consideration by your goodself and the Department

of Law.

\i



o~

UNFITNESS TO PLEZAD

SECTION 382A CRIMINAL LAW CONSOLIDATION ACT

Pioch v Lauder (1976) 27 F.L.R. 79 highlighted critical
problems in relation to the area of unfitness to plead,

which required urgent legislative reform. A copy of the
judgment is annexgd hereto.

It will be recalled that Lauder was charged with a simple
offence before a stipendiary magistrate, but was unable

to enter a plea. The stipendiary magistratée stated 'a special
case pursuant to Section 162 Justices Act in which the

following facts, inter alia, were proved:

1. Lauder was tota;ly deaf and unable to use speech

to communicate.

2. There was no evidence that Lauder was mentally

incapable.

3. Lauder had not absorbed Aboriginal or European

cultural or moral values.

In Part IV of the case stated, the magistrate found that
Lauder was unable to understand the nature of the charge or
proceedings, unable to make a Defence, ‘and in efiect, unable
to plead. The case stated was heard by Forster J. (as he
then was) in the Supreme Court of the Northern Territory.

1t was agreed that, notwithstanding the fact that he was not
mentally incapacitated, Lauder should be treated as if he

were insane (27 F.L.R. 79, 84) - a "bizarre and ... offensive
result"”. As Forster J. pointed out (pages 84-85), had

Lauder been charged with an indictable offence, the magistrate
coulé continue with tn° committal hearing as no plea is
reguired in such oroceec*ngs, and if zppropriate commit

Lauder for trail. Upon indictment, a special jury would
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, “then be empanelled to decide the issue of fizness to plead,
and if Lauder was found unfit to plead, he wculd be committed
to custody until the pleasure of the Governor-General be

| xaown. Forster J. though, continued:

] "In the case of simple offence, however, there appears
to be neither authority nor statutory zrovision to
] deal with the mqﬁter of a defendant who is insane,

whether properly so called as being a parson suffering
l from a sufficient defect of reason, or disease of the
mind, or a person like the defendant here. Of course,
if the defendant to a charge of simple offence appears
] to a magistrate to fall within the provisions of the
: Mental Defectives Ordinance 1940-1969, his case may, so
] to speak, be disposed of by his being dealt witﬂ under
that Ordinance. However, the defendant in this case
] is not a mental defective as defined. The researches
of counsel and my own researches have failed to find
] any authority either in text-books or reports which

helps with the problem. ...

What then is the learned stipendiary magistrate to ao

in this case? It is clear that the defendant is not fit
to plead and should.be treated as thouch he were insane
which he is not. No authérity exists for the learned
stipendiary magistrate to order the defendant's deten-
tion to await the pleasure of the Governor General and.
yet plainly, it seems to me, it would not be proper to

procead with his summary trial."

Siven this situation, there was no option but to release

_aucer.

-

The two problems evident firom Lauder were thsse:

) The manifest injustice of treating a perscon uniit to

4 plead by reason of physical incapacity only as insane;

and
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deal with a persscn who was unfit to plead.
Section 382A was designed to correct the situation.

Section 382A must be viewed in its context. The prime
purpose of the section is to give Courts and particularly

the Supreme Court additional powers to deal with persons
found unfit to plead. It will be recalled that under the
"o0ld" (i.e. now repealed) Section 382 a person found unfit

to plead, for whatever reason, was confined until the
Governor-General's plezsure be known, and the Supreme Court
had no discretion in this matter. The added injustice

here was that the person whose fitness to plead was in
question could well be found unfit to plead, and incar-
cerated, notwithstanding the fact he may not have been

guilty of the offence. Section‘382(3) gave the Supreme Court
wide powers and discretions to deal with a person found unfit
to plead in the most appropriate and just manner, thus
eliminating the injustice of the old system. At this point, it
may be worth noting that, as far as the writer can ascertain,
Section 382A is a completely novel approach to a problem

never before-satisfactorily dealt with.

Looking at Section 382A itself, Sub-section (1) corrects the
main problem found in Lauder in that S.382A(l) now permits

any court before whom a person is charged (whether a court of

summary jurisdiction:or the Supreme Court) to consider

where appropriate, the guestion of fitness to rlead. The
Section makes no reference as to who may raise the issue, nor
as to the onus or burden of proof, so the principles in this
respect established in Podola *{1959) 3 ALL ER 418 and McCarthy
(1967) 1 Q.B. 68 still operate, namely that the issue of
fitness to plead may bes raised by the judge, prosecution or
defence (see generally Poole, "Standing Mute and Fitness to
Plead” ([1968) Crim. L.XR. 6).

Sec-ion 382A(l) does, however, depart from the prewious
cractice in that it is now the judge who must decide on all
~-idznce presented whather the accused is it to zlead, and
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put; a difZicult decision into the hands of the person best
able to deal with.it, rather than run the lottery of a jury
decision in which the jury may well have got lost in a maze

of technicalities. A wvital point though must be noted -

the sec;icn transfersall the powers of the jury to the

Court. Just as'a jury could £ind a person fit to plead,

or unfit to plead, so too can the court before whom the

accused is chargeé find that person unfit to plead or £it

to plead. This applies where the Court concernéd is a Court

of Summary jurisdiction or the Supreme Court. It is sub-

mitted that when Muirhead J. found Lauder FIT TO PLEAD in

the 1latest Lauder case (24 April 1980) he was quite clearly
acting within the scope of his powers under Section 382A.

As regards the criteria for unfitness to plead, the test

adopted by Section 382A is that the accused must suffer "from
want of comprehensiop of the nature of the circumstances alleged
or of the proceedings”. In my submission this test is sub-
stantially the same as the test that has consistently been

used by the Courts in assessing fitness to plead (see Dashwood
(1942) 2 ALLER 586, Presser [1958] VR 45 and Podola). The
situations eﬂvisaged by the cases cited as rendering a person
unfit to plead will cleariy be encompassed by the test in
Section 382A - after all, a person who cannot comprehend the
nature of the circumstances alleged or of the proceedings will
hardly be able to "instruct" counsel or ‘otherwise defend
himself. Section 382A, again, in this‘:espect, must be viewed
in its context. The purpose here 1is to abolish the stigma of
insanity found in the previous provisions, which attached to

a finding of unfitness to plead - and with it the draconian
consequences of such a finding. Hence the 'neutral' termin-

ology, anéd I suggest the Section is entirely successful in

this respect.

Wnere a person is found unfit to plead, the court before whom
he is charced, again be it a court of summary jurisdiction, or
the Suprems Court, may orcer that the person be discﬁarged,
remancded c kail or remanced in cuétoéy; 2y S.382A(2), where

S a z2rson on z21il c¢r in custody pursuant to
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5.382A(1), then the person so remanded shall be remanded to

[apoear before the Supreme Court. S. 382A(3) glves the

'Supreme Court a wide discretion as to the treatment of offenders

remanded pursuant to S.382A(2). The powers given to the
Supreme Court in S.382A(3) are to discharge absolutely, to
_release conditionally or to detain in safe custody (in such
|place, for such pefiods and subject to such conditions) as
the Supreme Court thinks fit. It is submitted that the
powers contained in S.382A(3) are absolutely necessary to

" allow the Supreme Court to take such steps as are in the
]linterests of the person concerned and of justice generally.

Section 382A(4) - (6) allows the persons found unfit to plead
Jnd dealt with under Section 382a(1)(c), (3)(b) and (3)(c)
:]to apply to the Supreme Court for a variation of the qriginal

order along the lines found in s.382A(4) - (6), and section

382a(7) allows the Supreme Court to make such order as it
]thinks fit in respect of an application under S.382A(4) - (6).

:]Flnally, S.382A(8) permits the Suprene Court to order at
any time that a person in respect of whom an order 'has been
made under S.382A(3) (b) and (c), be tried for the offence
for which he was found unfit to plead under S.382A(l).

" Having outlined the scope of Section 382A, it is possible

7 to note one problem in respect of the powers of the Supreme

J court under Section 382A(3). S.382A(3) gives the Court

, appropriately wide powers, but only in the case where a magis-
J trate (before whom the person found unfit to plead was charged}
remands the person under S.382A(1) (b) and (c). $.382A(3)
therefore does not cover the situation where the Magistrate

has committed a .person for trial before the Supreme Court (the
Magistrate in this case does not sit as a court but as an

investigatory tribunal - see Pioch v Lauder and R v West

(1964] 1.Q.B. 15 - and is therefore not a court before whom

a person is charged). Thus, a person committed to the Supreme
Court for trial on an indictable offence not triable summarily
will only be charged before the Supreme Court and in this,

1 cizuation the Supreme Court will only have the powers under

4 Toe-+-icn 382A(1). Tn short, the Supreme Csurt has, wiler

-aticn in the trea-ment of a person found uniit to plead

as wmas
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. where that person is charged before a magistrate then when
such a person is charged before the Supreme Court. Following
from this, it will be noted that the Supreme Courts powers
under S.382A(8) are restricted to the current position under

s$382A(3) (b) and (c). -

This problem has been considered by the Department of Law,
and it will be recommended that Section 382A(3) be amended

as soon as is practidable to remove the problem. The
suggested amendment will affect only tha first two lines of
S.382A(3) which will after amendment, read. (subject to the
draftsman's expert opinion).in a similar way to the following:

S.382A(3)

The Supreme Court may order that a person indicted [or
charged] before it or remanded under sub-section (2) to

appear before it be -
[to follow existing S.382A(3) without changel

Such an amendment to S.382A(3) will alleviate anylﬁeed to
amend S.382A(8).

SUMMARY

1. Section 382A provides a novel, successful and workable
solution to a problem no other jurisdiction has adequate-

ly tackled.

s s Bess e

2. Amongst other innovations,.section 382A transfers to a
judge alone all the functions of a jury empanelled to
decide the issue of fitness to plead, including the
powers to find a person unfit to plead or fit to plead.

3. fThe Section removes the stigma of "insanity" traditionally
attached to a finding of unfitness to plead, and gives to
the Stupreme Cour£ the powers and discretions necessary
to properly dsal with persons found unfit to plead- in the

rost appropriate manner.
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4. Section 382A(3) is restrictive in that it does not
extend the powers in that sub-section to a Supreme
Court hearing the case of a person charged before it
after a committal hearing. However, S$.382A(3) will be

amended as suggested to correct this situation.

RECOMMENDATION

That subject to amendﬁent of Section 382A(3) as suggested,
Section 382A is an effective piece of legislation, providing
a workable solution to a difficult problem. It should
continue in operation.
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FORSTER J. : e

IN THE SUPRZME COURT OF THE

NORTHERN TZRRITORY OF AUSTRALIA

No. 350 of 1976

In the matter of -

AN INFORMATICN LAID BY IAN EDWARD
PIOCH AGAINST SYDNEY LAUDER IN
JTHE COURT OF SUMMARY JURISDICTION
AT ALICE SPRINGS

And in thé matter of -

A SPECIAL CASE STATED UNDER SECT
162 OF THE JUSTICES ORDINANCE 19
1976

REASONS FOR JUDGHENT
(delivered 3 September 1976)

-

This is a Special Case Stated pursuant to secticn”
162 of the Justices Ordinance 1928-1976 Ey a Court of
Summary Jurisdiction constituted by a Stiéendiary Magistrate
sitting at Alice Springs. I set out the Special Cage in

full. .
"I. The abovenamed informant laid an informnation
against the abovenamed defsndant for that the caid
defendant did on the 26th day of May, 1976 at Tennant
Creek, in the Northern Territory of Australia, did
assault Elaine Baker in circumstances of aggravation,

II. Tne said information came on for hearing
before me on the 21st and the 23rd day of June,
1976, and in Alice Springs on the 8th day of July
1976, and the result of such hearing was as follows:
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III. . At the said hearing the following acts - facix’
were either proved, or admitted by the parties: ¥

(1) The defendant is totally deaf from birth
and is unable to use speech to communicate.

(é) The defendant is a full blood Aboriginal
man brought up in a tribal Aboriginal

community.

or moral values of Aborlglnal or tribal

(3) The defendant has not absorbed the cultural I
society. [

(4) That the defendant has not absorbed the
cultural or moral values of European Society.

[~

(5) That the defendant is of average or above
average intelligence, with no evidence of

any mental incapacity.

-

T

IV, Upon these facts I found that by virtue of
his incapacity

P

(1) The defendant is unable to understand the
nature of a charge or of the particular
charges against him.

Bl

(ii)  The defendant is mot able to plead to
the charge.

(iii) He does not understand generally the ]
nature of the proceeding, namely, that
it is ean inquiry as to whether he did
what he is charged with. ;

(iv) The defendant is unable to follow the
course of pro”endlngs so as to understand :
what is g01ﬂg on in Court in a general :

sense.

(v) The defendant is unzble to understand i
the substantial efiect of any evidence
that may be given against him.

(vi) The defendant is unable to make nis
defence or answer to the charze.
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(vii) The dzfendanz is unable to give
instruzcions to his counsel and is
unable to give evidence to Court.

(viii) The defendant is without the information
necessary to be able to decide what
defenc2 he will rely upon and to make
his defence and his version of the facts

. known to the Court and to his counsel,

V. I was of opinion that important questions
of law have arisen out of. the hearing which in
my discretion were respectfully reserved for the
consideration of the Honourable Supreme Court.

VI. The question of law upon which this case
is stated for the opinion of the Supreme Court
is whether to proceed in the circumstances would

be [
(a) contrary to law

(b) in excess of the jurisdiction of the
Court ‘ -

(¢) a denial of natural justice, or. .
(d) improper in the circumstances,

and further, if-this Court should not proceed, what
powers has this Court in relation to the defendaat.

VII. For the information of the Supreme Court,
a -copy of the evidence taken upon the hearing of
the said information is attached hereto."”

At the outset it -should be obsérved that

~although the charge of assault accompanied by circum=-
stances of aggravation appears on a document entitled
"Information", and an Information is the appropriate
document for laying a charge of an indictable offence,

the lcarned Magistratze started the proceedings by askiug

et PRI g, C =, - . ¥ . e P s o e
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for a plea from counsel for the defendant. This
procedure is wholly inappropriate where the charge is

one of an indictable offence but appropriate if the

charge is one of a simple offence. It becomes of
critical impqrtaﬁce to the answering of the Special Case
Stated to determine whether a charge of assault accompanied
by cirzcumstances of aggravation is 2 simple offence or an
indictable offence. If it be a simple offence, I consider
that entitling the charging document "Information" is a
nullity and the appropriate procedure for the Hagistrate

to follow was that for a ;imple offencg, which indeed was
what he appears to havg done at the ccﬁmeﬁzement of‘the
proceedings at least, although later in the'hearingshe
stated that it was an indictable offence. If it was so,
of course, the appropriate procedure.;aé the administrative

hecaring of the evidence and determination whether or not a

prima facie case was made cut by the prosecution and, after

\

such determination, the learned Magistrate could have, so
o speak, reverted to ;;; status of a Court and proceeded
to deal with the charge as & minor indictable offence or
ne could have committed the defendant for trial in the
Lupreme Ceurt., Wnen the learned Stipendiary Magistrate

cezided that there was a prima facie case made out and

that he would deal with it himself then that was the

e |
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appropriate time to ask for a plea.
" Simple offence is defined in section 4 of the

L

Justizes Ordinance as follows - '""Means offence or act

. for which a person is liable ty law, upon summary

conviction before a Justice or Justices, to be imprisoned

L]
or fined or both or to be otherwise punished; but does

not include an indictable offence which can only be heard
and determined in a summary way as a minor indictable

offence.”

Sections 131A to 131E of the Justices Ordinance

are as follows:-

"131A. The provisions of the mext four succeeding
sections apply notwithstanding the preceding sections
of this Division. .

131B.-(1.) Subject to section one hundred and thirty-
one E of this Ordinarnce, a Court of Summary Jurisdiction
shall have jurisdiction to hear and determine in a
summary way a charge in respcct of a common assault, not
being a common assault accompanied by circumstances of
aggravation,

(2.) 1If the defendant is convicted, the Court
may adjudge him to be punished by a fine not exceeding
Five hundred dollars or imprisonment for a period not
exceeding six months.

131C.-(1.) Subject to section one hundred and thirty-
one E of this Ordinance a Court of Surmary Jurisdiction
constituted by a Stipendiary Magistrate shall have
jurisdiction to hear and determine in a summary way a
charge in respect of an unlawiul asszult accompanied by
circumstances of aggravatioa.

(2.) 1If the defendant is convicted, the Court
may adjucse him to be punished by a fine not exceeding



Two thousand dollars or imprisomment for a periéd

R

com

not excccding two years, and may, if it thinks fit,

require the offender to enter into a recognizance to
keep the pecace and be of good behaviour for a period
not excceding six months from the expiration of the:

sentencce,

(3,) A person shall not be punished as for an
assault accompanied by circumstances of .aggravation
within the meaning of this section unless he nas been
charged with committing such an assault and the
circumstances af aggravation have been stated in the

charge.

131D.~(1.)

In the last two preceding sectioms,
Yeircumstances of aggravation' includes circumstances

that make the assault -

(a) an offence of a sexual nature;

(b) ‘an unlawful assault on a

age

of seventeen years; or

2
(c) on unlawful assault on a female.

(2.)

In this section, "offence of a .sexual

nature' includes =

(a) an offence constituted wholly or partly by
an act whereby the offender has exhibited a
failure to exercise proper control over his

sexual instincts;. and

M

e =w= e

child under the :
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(b) an offence so committed that the offender 1
has, in the circumstznces associated with {

the committal, exhibited a failure to
exercise proper control over his sexual

instincts.

131E.

Sections ome hundred and thirty-one 3 and
one hundred and thirty-one C of this Ordinance do not
authorizc a Court of Surmary Jurisdiction to deal

summaril!y with a charge of assault -

(a) on which a questior arises as to -

(1)

-—

the title tn lznd, an estate in land

or an interect in or accruing

frecm land
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See also secti

(ii) bankruptcy; or

(iii) the executicn of the process of any
court of justice; orT )

(b) where the Court before whiczh the charge
T is brought -

(1) is of the opinion that the assault
complained of was accompanied by an
attempt to commit a feleny o,
where the Court is not constituted
by a Stipendiary Magistrate, a
misdemeanour; OT

(ii) is of the opinion that the charge is
a fit subject for prosecution by
indictment." ‘

These sections are contained in Division 2 of

Part V of ;he Ordinance which Part.deals with indictabie

-

Division 2 deals with minor indictable offences.

offences.

it seems to me that section 131A is effective to remove

sections 131B to 131D inclusive from that Division so that

they may be read independently of 1it. Section 1313 gives

jurisdiction to deal with a common assault as a simple

offence. It is, I think, not necessary to decide this

but this section.seems to me Lo show that comaon asszult

has always been an indictable offence because if it were

o simple offence then section 131B wculd be unnecessary.
on 48 of the Criminal Law Consolidation Act

and O=dinance. I also draw attention to secticn 54 of

the Criminal Law Consolidation Act and Ordinaunce.
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Section 131C creates the offence of "aggravated assaul:

e

.

and except for the cases set out in section 131E the

offence is made a simple offence triable summarily.

M

Section 120 sets out the offences otherwise indictable
which may be dealt with by a Magistrate, and succeeding
&

secticons set out the procedure to be followed if a

Magistrate deals with a charge of such an offence.

This procedure’is detailed and quite clear but section

(.

131A makes the procedure inapplicable to section 131C.

If, as Mr. Chow contends, aggravated assault is a minor

-—— ]

indictable offence, then there is no procedure laid down

for dealing with it as such. If section 131A is to have’
any cffect at all, it must be to make an_assauit [:
"accompanied by circumstances of. aggravation” triable i
summarily which it would not othé%wise be unless the

-
procedure laid down in section 121A et. seq. was followedi
A ccnsideration of the Acts Interpretation Act of the
Commouwezlth leads to the same result. Section 42 of
that Act which_;s made to apply to Northern Territory '
Ocdinznces by section 4 of the Interpretation Ordinance
is as follows:-

"%42. Offcnces against any ~ct which are punishable
Ly imprisonment for a period exceeding six meaths _
thall, unless the contrary intention appears, be .
wndictable offences.”



! (GRS [ ———

The penalty prcscribcd.by sccticn 121C(2) for an assault
accompanied by circumstances of aggravation is a fine of
Two thousard dollars or imprisonment for two years but

it appears chat the words of section 131C(1) express a
contrary incgntibn in the plainest terms. I note in
passing that with respect to o conviction under section
131C the Magistrate may impose a sentence of two years
irprisonment whereas if a person is convicted upon infoim-

ation before the Supreme Court for common assault he may

'be impriscned for one year only.

I conclude that assault accompanied by circum-

- grances of aggravation is a simple offence and that the

lecarned Stipendiary Magistrate was quite rwight when he

asked for a plea at the outset and wrong when later in

'fthc proceedings he said that it was a minor indictable

3

offence. It follows that there should have been a

' ecemplaint laid rather than an information.

I should perhaps maké‘ig clear that although
assault accompanied E} circumstances of aggzravation is
wsually a simple offence, If any of the circuﬁstances
sc: out in section 13iE are present, the offence is a

einor indicctable one and it chould be chargzed on inform-

. ation, If it is-not so chargad and if during the course
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of thes hearing of the complaint it beccmes apparent

that section 131E applies to the matter then the court

shouid adept the procedure set out in section 121A et seq.

and.deal with the mztter as & minor indictable offence in

the ordinaxy way notwithstanding that the hearing may have:

L]
aam=cd in a manner appropriat

COTNNL -

e to a simple offence.

Wwhat then of the defendant and his disabilities?

1t was argued for the defendant and conceded by the Crowm

that he sbhould be treated as if he were insane. This

[}

rather bizarre and no doubt offensive result seems to

{ollow from the authorities (R. V. Pritchard 1836 173 E.R.

135. R. v. Berrv 1876.1 Q.B. 447, R, v. Presser 1958 V.R.

45, R. v. Podola 1960 1 Q.B. 325). If this be right, and

it seems clear that it is,

Magistrate do? If this were an in

. -
—
— —

proceed with the hearing and co

0w

1 consider that notwithstanding the defendant's disabiliti

may procced since mno plea is required

. comiczal hearing

fren him in such proceedings. Upon him being indicted

beiore the 3Supreme Court 2

to try tha questicn of the cdefendantc's fitness to plead.

17 the jury found in accordznca with the facts found by

~r Jearnod Stipendiary Magzistiwate znd set out in the

what should the learned Stipendiary

dictable offence he should

it the defendaunt for trial.

a “special jury should be empanelled

P
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Special Case then this éourt would have no option but

to apply the provisions of section 208 of the Crimes Act,
made to apply to thea offence created by section 131C by
section & Qf the Interpretatiou Ordinance, and commit

the defendant to be kept in custody until the pleasure
of the Govcrn;r-ceneral be kncwn. ,

In the case of simple offence, however, there
appears to be he;ther authority nor statutory provision
to deal with the matter of a defendant who is insane,
whether properly so called as being a person suffering
from a sufficient defect of reason, or disease of the .
mind, of a person like the defendant here: Of course,
i{f the defendant to a charge of simple offeﬁcg appeﬁrs to
a Magistrate to fall within the provisions of the Mental
Defectives Ordinance, his case may,-so to speak, be
disposed of by his béing dealt with under thzat Ordinance.
However, the defendznt in this case is not a mental
defective as defined. The researEhes of councsel and
ry Own resaarches havé_éailed to £find any authority eithew
in text books or reports wiiich helps with the problem.
1+ is probzbly not a frequent occurrance becausa people
sufferine from the disabilities which the learned

Leine~diary Magistrate has found afflict the deferndant
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1 commit hia for tri
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are, one nopes, not very numercus and because also those

azsc

isting such a person charged with a simple offence

sight take it upon themselves to enter a Plea of guilty

ttider -the mistaken impression that a finding of inabili:y

to plead would lead to the defencant’s coniinement during

the Covermor-General's pleasure,

Wnat then is the learned Stipendiary Magistrate

o de In this case? - It is clear that the defendant is

nol flt to plead and should be treated as though he were

{nsanc which he is not. No authority 2xists for the

leamned Stipendiary Magistrate to order the defendant's

ecteation to await the pleasure of the Governor=General

and yct plainly, it seems to me, it would not be proper

to proceed with his summary trial, I was urged by

. Chow for the Crownm to direzt the

as for a minor indictable offence and commit the defendant

for trial if a prima facie case snhould be made out.

However, 1 have found that -this is a sirmple offence and

I do not consider that the learned Stipendiary Fagistrate

srovld properly reach the opinion "that the charge is a

subject for prosecution by indictment" simply because

oF the dofendant's disabilities, It would no doubt be

aneos.tT and tidier wzy of dirposing of the defendant

al and on Lhe assumption that a jucy

Magistrate to proczed
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e=panclled for the purpose would find him to be unfit

to plead as the_;garned Stipendiary Magigtrate has found
iz to be Ehen have this Court order him to be kept in
=lricl custody to await the Gove;nor-Generél's pleasure,

+ 2imple legislative amendment could give a Magistrate

» ~er to maxe such an order in cases such as the defeﬁdant's
t-:t the power does not exist at presént.

After anxious consideration I have come to the
cemxluzion that the learned Stipendiary Magistrate, having
rsaihed the conclusion he has reached as to the defendant's
==mazlty, should simply go no further and desist from
waring the charge against him because of his unfiﬁness.
#cTe is no other course consonant with justice. for the
exmed Stipendiary Magistr;te to adont.

The answer to the question pcsed in the Special
«: 15 therefore that to proéeed in the &ircumstance

#..! be contrary to law,
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